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PREFACE 


This  pamphlet  is  intended  to  be  the  first  of  a  series  setting 
forth  the  actual  truth  in  law  upon  a  number  of  points  as  to  which 
that  truth  has  been  perverted  by  the  theoricians  in  the  service  of 
our  adversaries. 

With  those  who  proclaim  that  Might  is  Eight,  that  Necessity 
knows  no  Law  (Not  Jcennt  kein  Gebot  —  in  the  words  of  the  noto- 
rious formula),  it  might  appear  that  there  is  no  room  for  argument, 
but  only  for  action.  Yet  defenders  have  arisen,  who  have  presumed 
to  plead  «  Not  Guilty  »,  nay  to  justify  everything  that  has  been 
done,  (dn  this  warn,  says  one  of  these,  «  Germany  has  complied 
with  the  Law  of  Nations  in  every  essential  and  therein  approves 
her  worth  anew  day  by  day.  As  regards  minor  infractions, 
should  any  such  have  occurred  — -  of  which  I  am  unaware,  our 
conscience  need  not  be  alarmed.  Verily  our  conscience  is  blameless 
before  the  law  ».  And  again  :  «  We  are  determined,  in  spite  of 
every  temptation,  not  to  repay  like  with  like,  savagery  with  sava- 
gery, but  to  end  the  war  as  we  have  begun  it  in  a  chivalrous 
manner,  agreeable  to  the  Law  of  Nations  and  to  our  treaty  obliga- 
tions »  (1). 

It  can  hardly  be  expected,  no  doubt,  of  a  jurisconsult  openly 
to  condemn  the  conduct  of  his  government,  even  when  he  considers 
it  most  blameworthy.  He  is  naturally  inclined  to  defend  it  and 
more  or  less  to  identify  international  law  with  the  interests  of  his 

(1)  Zitelmann,  Haben  voir  noch  ein  Volkerrechtt  Another  writer 
(Dr.  Beer,  Volkerrecht  und  Krieg)  concluded  as  follows  :  Germany  will 
remain  conscious  of  her  position  and  duty  as  a  civilizing  nation  ;  she 
will  carry  the  war  to  a  successful  ending,  within  the  prescriptions  of 
international  law,  she  will  remain  both  before  and  after  th  war,  the 
sanctuary  of  the  German  science  of  the  Law  of  Nations. 
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country.  There  are  limits,  however,  that  should  needs  be  observed 
by  men  who  have  made  it  their  study  and  whose  business  it  is  to 
teach  it.  Everything  should  not  be  approved  of  deliberately,  or 
proclaimed  straight forivard  and  honest.  In  respect  of  certain 
deeds,  silence  at  least  may  be  expected  of  such  men,  and  panegyrics 
are  out  of  place.  When  the  law  has  been  violated  and  underhand 
or  barbarous  practices  resorted  to,  nothing  can  be  more  despi- 
cable than  an  attempt  to  justify  such  conduct  by  special  pleading, 
which  can  only  result  in  a  perversion  of  the  moral  sense. 

Those  of  us  in  France  who  have  studied  international  law,  who, 
in  spite  of  the  object-lesson  given  by  our  enemies  for  the  last  two 
years  to  the  civilized  world,  have  clung  to  their  faith  in  the  exis- 
tence and  in  the  necessity  of  rules  governing  the  intercourse  of 
nations,  both  in  time  of  peace  and  in  time  of  war,  have  resolved 
to  combine  for  the  purpose  of  making  their  protest  heard  by  all. 
In  no  vague  or  abusive  terms  do  they  intend  to  denounce  the 
infringements  of  the  law  committed  by  the  enemy.  Their  purpose 
is  to  deal  in  a  scientific  manner  with  some  of  the  questions  raised 
by  the  present  war,  answering  them  in  accordance  with  legal 
principles  that  generally  obtain  and  with  the  dictates  of  the 
conscience  of  the  civilized  ivorld.  While  abstaining  from  all 
declamatory  flights  they  will  combat  the  opinions  of  their  adver- 
saries with  some  heat,  nay  at  all  times  with  a  certain  amount 
of  passion,  but  without  ever  indulging  in  cheap  invective.  Though 
we  cannot  forget  that  we  are  Frenchmen,  one  and  all,  that  our 
country  is  in  the  throes  of  a  grievous  war,  we  will  ever  bear  in 
mind  that  we  are  jurists  and  that  it  behoves  us  to  be  respectful 
of  science  even  in  the  most  bitter  controversy .  To  enlighten  our  own 
conscience,  the  conscience  of  our  allies  and  of  neutral  nations, 
to  assert  our  common  faith  in  the  justice  of  our  cause,  such  is  the 
task  ive  have  undertaken  and  will  attempt  to  accomplish  in  all 
singleness  of  mind. 

THE  COMMITTEE. 

July  1917. 
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To  some  it  may  be  a  matter  of  astonishment  that  this  sub- 
ject should  be  taken  up  once  more,  after  the  numerous  publi- 
cations already  devoted  thereto,  and  more  especially  after  the 
masterly  studies  of  Messrs  Van  den  Heuvel,  Waxweiller  and 
Weiss.  Nor  can  I  claim  to  put  before  the  public  any  startling 
revelations  as  to  the  facts  or  law,  merely  perhaps  to  make 
certain  points  clearer.  But  in  the  words  of  Goethe,  so  aptly 
quoted  by  our  lamented  friend  M.  Waxweiler,  «  things  that  are 
true  cannot  be  repeated  too  often,  for  wrongful  preachings  are 
ever  being  carried  on,  not  by  individuals  only,  but  by  the 
masses  ». 

In  their  newspapers,  in  their  reviews,  in  their  special  pam- 
phlets, the  Germans  untiringly  revert  to  the  invasion  of  Bel- 
gium, which  they  seek  to  explain  and  justify  by  the  most 
unexpected  arguments.  It  would  appear  to  be,  with  them,  a 
regular  obsession,  though  I  am  sorry  to  say,  not  an  expression 
of  remorse.    «  For  this,  says  one  of  them  (1)  our  reputation 

(1)  Zitelmann,  Haben  wir  noch  ein  Vdlkerrecht?  Cfer.  Schoenborn, 
a  Heidelberg  professor,  in  his  treatise,  Die  Neutralitat  Bel giens,  included 
in  the  publication  Deutschland  und  der  Weltkrieg.  «  No  reproach  has  been 
used  more  forcibly  among  our  enemies  and  among  neutrals  to  create 
an  adverse  current  of  opinion  against  Germany  than  that  based  upon 
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has  suffered  most  in  the  eyes  of  neutrals.  »  They  have  realized 
that  in  the  absence  of  that  signal  and  speedy  victory  on  which 
they  relied  to  spare  them  the  necessity  of  explaining  the  brutal 
facts,  public  opinion  outside  Germany  must  needs  be  taken 
into  account  (1).  They  have  perceived  that  neutrals,  in  spite 
of  the  silence  preserved  by  their  several  governments,  have 
not  viewed  with  indifference  their  criminal  attack  upon  two 
small  countries,  independent  and  entitled  to  existence  ;  they 
have  come  to  fear  the  manifestation  of  the  feelings  of  those 
neutrals,  once  the  aggressor  should  appear  less  formidable, 
and  they  have  endeavored  to  prevent  the  explosion  of  such 
•sentiments  by  a  flood  of  sophistry  and  defamation. 

For  various  reasons,  Luxemburg  has  been  somewhat  neglect- 
ed and  set  apart,  yet  that  country  also  was  a  victim  to  German 
violence  and  treachery.  Nor  were  the  rights  of  the  Grand 
Duchy  alone  disregarded,  but  equally  those  of  the  States  for 
,  whose  benefit  its  neutrality  had  been  established,  so  that  a 
legal  protest  in  this  case  as  well  is  not  out  of  order. 

Belgium,  however,  in  consequence  of  the  heroic  defence 
she  put  up  after  proclaiming  her  rights  and  her  duty  in  the 
most  emphatic  terms,  has  been  accorded  a  more  considerable 
measure  of  attention.  Her  voice  it  was  that  must  be  stifled 
at  any  cost  and  for  this  purpose,  recourse  was  had  to  a  device 
well  known  to  the  Law  Courts.  To  exonerate  or  at  least  to 
excuse  the  guilty,  it  was  sought  to  demonstrate  the  unwor- 
thiness  of  the  victim  and  thus  to  confuse  the  issues.    A  num- 

the  arbitrary  action  of  Germany  in  violating  the  neutrality  of  Belgium. 
No  reproach  has  found  wider  acceptance.  »  At  this  the  author  professes 
to  be  astonished,  considering  the  decisive  moral  justification  put  for- 
ward by  Germany. 

(1)  «  The  consciousness  of  international  law  has  acquired  such 
strength  in  the  present  state  of  civilization  that  it  cannot  be  altogether 
disregarded  with  impunity.  »  Such  a  pronouncement  on  the  part  of  a 
man  who  is  above  suspicion  in  the  matter  (Bernhardi  :  Unsere  Zukunft) 
accounts  for  the  efforts  made  by  the  German  jurists  to  reconcile  the 
conduct  of  their  countrymen  with  the  Law  of  Nations. 

I  was  on  the  point  of  sending  this  essay  to  the  printers,  when  I  received 
a  treatise,  the  reading  of  which  cannot  be  too  highly  recommended  : 
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ber  of  jurists,  practically  all  of  German  stock,  it  should  be 
observed  —  applied  themselves  to  the  task  with  a  sort  of 
frenzy  —  They  transgressed  all  bounds,  adducing  the  most 
preposterous  arguments  and  heaping  insult  upon  injury  (1). 
« Belgium  is  a  political  abortion,  and  Belgian  nationality  a  freak 
that  moves  us  to  laughter  »,  says  Professor  Sombart.  Sundry 
writers  go  so  far  as  to  proclaim  Belgium's  Guilt  (2).  It  is  a 
matter  for  regret  that  a  few  neutral  writers  should  be  found 
in  such  ignoble  company  (3).  They  speak  reproachfully  of 
Belgium's  heroism  and  of  what  they  are  pleased  to  call  her 
suicide,  unmindful  of  the  fact  that  their  own  country  may  meet 
with  a  like  fate,  should  the  interests  of  belligerents  so  demand, 
or  anxious  perhaps  to  show  that  yielding  to  superior  might  is 
the  best  policy.  To  such  contemptible  manifestations,  may 
be  applied  the  words  of  the  Swiss  poet  Spitteler  « After  the  deed, 
Cain,  to  appear  more  white,  painted  Abel  black.  Now  it 
was  quite  enough  to  have  murdered  him  :  to  slander  him  after- 
wards, was  really  excessive ». 

It  is  my  purpose  in  the  first  place  to  establish  the  guilt 
of  Germany,  an  easy  matter  since  she  herself  began  by  «  plea- 
ding guilty  »,  and  then  to  refute  the  several  accusations  brought 
against  Belgium,  some  of  which  are  subsequent  to  the  writings 

La  Belgique  et  les  juristes  allemands,  by  Ch.  de  Vischer.  An. extremely 
forcible  refutation  will  be  found  in  it  of  the  various  sophisms  by  which 
certain  German  jurists  have  sought  to  justify  the  conduct  of  their 
country. 

(1 )  Professor  Schucking  makes  bold  to  say  : « the  patriotic  propaganda 
of  our  professors  has  been  carried  on  with  such  want  of  tact  that  their 
explanatory  pamphlets  have,  in  my  opinion,  produced  the  contrary- 
effect  to  that  intended  (Die  Deutschen  Professoren  und  der  Welt  Krieg). 

(2)  Dr  Richard  Grasshoff,  La  Belgique  coupable,  a  feeble  reply 
to  Waxweiler's  notable  work  :  La  Belgique  neutre  et  loyale.  Baron  von 
Welck,  Die  Schulde  Belgiens  (Jahrbiicher  fur  die  deutsche  Armee  und 
Marine.  December  1915).  This  article  is  merely  based  upon  a  booklet 
by  one  Norden,  a  Belgian  writer,  he  avers,  and  upon  the  work  of  a 
Swiss,  Edouard  Blocher  {Neutrality  beige  et  neutrality  suisse)  who 
would  appear  to  entertain  peculiar  notions  as  to  neutrality  in  general, 
and  Swiss  neutrality  in  particular. 

(3)  The  Swiss  Blocher,  the  American  Burgess. 
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mentioned  at  the  beginning  of  this  introduction.  I  will  keep 
to  essentials  in  points  of  fact  or  of  law,  nor  do  I  propose  to 
enter  into  all  the  details  of  the  subtle  reasoning  that  has  been 
indulged  in.  I  must  warn  my  readers,  moreover,  that  I  shall 
not  hesitate  to  repeat  things  that  have  already  been  said,  in 
order  to  present  a  general  survey,  enabling  them  to  form  a 
reasoned  opinion  of  the  respective  situation  of  Germany  and 
of  her  two  victims.  There  was  from  the  very  first,  as  I  feel 
thoroughly  justified  in  asserting,  an  undeniable  outrage  (1), 
foreshadowing  clearly  the  subsequent  crimes  perpetrated  on 
land,  on  the  sea,  and  in  the  air.  When  a  belligerent  starts  in 
by  disregarding  all  but  his  own  immediate  interests,  without 
feeling  bound  by  solemn  compacts  or  by  the  dictates  of  huma- 
nity, he  is  capable  of  every  excess,  as  has  been  amply  shown 
in  the  course  of  the  war. 

I  shall  confine  my  study  to  the  twofold  infringement  of  the 
Law  of  Nations  that  marked  the  inception  of  hostilities,  sys- 
tematically ignoring  the  countless  outrages  committed  by  the 
German  military  authorities  in  the  conduct  of  the  war  itself 
and  upon  which  sufficient  light  has  been  thrown  by  a  number 
of  official  publications. 

(1)  «  Since  the  partition  of  Poland,  has  mankind  ever  found  itself 
in  such  a  pitiful  plight?  »  asks  a  former  Attorney  General  of  the 
United  States,  James  M.  Beck,  The  Proof,  an  enquiry  into  the  moral 
responsability  for  the  war  of  1914,  Paris  1915,  p.  294. 


The  Grand-Duchy  of  Luxemburg 


Assuming  the  history  of  the  Grand-Duchy  to  be  generally 
known,  I  will  only  refer  to  the  last  diplomatic  act  governing 
the  international  status  of  the  country,  the  treaty  signed  in 
London,  May  11th  1867,  by  Austria-Hungary,  France,  Great- 
Britain,  Italy,  Prussia  and  Russia. 

Article  2  of  that  treaty  runs  as  follows  : 

The  Grand-Duchy  of  Luxemburg,  within  the  limits  specified 
in  the  act  annexed  to  the  treaties  of  April  \§ih  1839  under  the 
guarantee  of  the  Courts  of  Austria,  France,  Great- Britain, 
Prussia  and  Russia,  shall  henceforth  form  a  perpetually  neutral 
State.  It  shall  be  bound  to  observe  such  neutrality  towards  all 
other  States. 

The  High  Contracting  Parties  engage  to  respect  the  principle 
of  neutrality  stipulated  in  the  present  article. 

That  principle  is  and  remains  placed  under  the  sanction  of 
the  collective  guarantee  of  the  Powers  signing  parties  to  the  present 
treaty,  with  the  exception  of  Belgium,  which  is  itself  a  neutral 
State . 

It  is  to  be  observed  that  Luxemburg  was  neutralized  at  the 
request  of  Prussia,  and  at  the  sitting  of  the  Diet  of  the  North - 
German  Confederation,  September  27th  1867,  Bismarck  indi- 
cated in  the  following  words  the  value  he  attached  to  that  neu- 
tralization :  «  In  exchange  for  the  Luxemburg  fortress  we  have 
obtained  a  compensation  consisting  in  the  neutralization  of 
the  country  and  in  a  guarantee  that  will  t>e  upheld  —  Of  this 
I  am  firmly  convinced,  in  spite  of  all  quibbles  —  on  the  day 
of  the  supreme  test.  From  a  military  point  of  view,  such  a 
guarantee  compensated  us  to  the  full  for  our  abandonment  of  the 
right  of  occupation.  » 
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The  neutralization  of  Luxemburg  presented  this  special  fea- 
ture that  the  fortress  was  to  be  dismantled  and  that  the  Grand- 
Duchy  was  forbidden  to  build  fortifications  or  to  possess  an 
army. 

After  the  war  in  1870,  in  consequence  of  the  making  over  to 
Germany  of  part  of  the  railway  system  belonging  to  the  Com- 
pagnie  de  l'Est,  difficulties  arose  between  Germany  and 
Luxemburg.  The  treaty  imposed  upon  the  Grand-Duchy  by 
Germany  on  June  11th  1872,  for  the  purpose  of  putting  an  end 
to  these  difficulties,  contains  the  following  clause,  expressly 
recognizing  the  neutrality  of  Luxemburg  and  the  consequences 
of  that  neutralit}^ 

«  The  German  government  has  bound  itself  never  to  use  the 
«  Xuxemburg  railways,  run  by  the  Imperial  general  directors 
«  of  the  Alsace-Lorraine  railways,  for  the  transport  of  troops, 
«  arms,  war  material  or  munitions,  and  in  case  of  a  war  waged 
«  by  Germany,  not  to  carry  supplies  for  such  troops,  in  a  manner 
«  inconsistent  with  the  neutrality  of  the  Grand-Duchy,  nor 
«  generally  speaking,  to  take  or  to  permit  to  be  taken  in  con- 
«  nection  with  the  running  of  those  lines,  action  that  shall  be 
«  in  any  way  incompatible  with  the  duties  incumbent  upon  the 
«  Grand- Duchy  as  a  neutral  State.  » 

The  same  disposition  occurs  in  Article  2  of  the  Convention 
of  November  11th  1902,  for  the  renewal  and  prolongation  of 
the  Avorking  contract  accorded  to  the  Guillaume-Luxemburg 
railways. 

Such  was  the  situation  in  law,  such  the  pledges  given  by 
Germany,  thus  disposing  once  for  all  of  the  argument  put 
forward  by  over-zealous  busybodies,  to  the  effect  that  the  under- 
takings entered  into  by  Prussia  were  not  binding  upon  the 
German  Empire  ;  the  latter,  it  will  be  seen,  gave  explicit  recog- 
nition, in  1902,  to  the  existence  of  the  neutrality  of  Luxemburg 
and  to  the  obligations  it  entailed  for  the  Empire  itself  (1). 

(1)  As  regards  the  special  question  of  the  upholding  of  treaties  con- 
cluded by  Prussia,  vide  the  precedents  quoted  by  The  Americal  Journal 
of  International  Law,  October  1915,  pp.  952-958. 
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Besides  and  this  is  a  point  I  particulary  wish  to  emphasize, 
and  one  upon  which  I  shall  dwell  at  some  length  when  speaking 
of  Belgium  —  her  disregard  of  binding  treaties  is  not  the  onty 
reproach  to  which  Germany  has  laid  herself  open  ;  she  has  vio- 
lated the  most  elementary  principles  of  the  Law  of  Nations. 
The  neutrality  of  Luxemburg  should  have  been  respected  quite 
apart  from  the  existence  of  any  such  treaty,  every  State, 
whether  great  or  small,  having  a  natural  right  to  the  inviola- 
bility of  its  territory. 

Let  us  now  consider  the  facts. 

On  July  14th  1914,  Dr  Eyschen,  Minister  of  State  for  Luxem- 
burg and  President  of  the  Government,  requested  of  the  German 
Minister  in  Luxemburg  an  official  declaration  of  the  Impe- 
rial Government  binding  themselves  to  respect  the  neutrality 
of  the  Grand-Duchy  :  «  That  is  a  matter  of  course  »,  answered 
Herr  von  Bach,  but  the  French  Government  would  have  to 
give  a  similar  undertaing.  This  understanding  was  given 
officially  on  August  1st  (1). 

In  the  afternoon  of  August  1st,  a  German  detachment  seized 
the  Grand-Ducal  station  of  «  Trois-Vierges  »,  tore  up  the  rails 
and  crossed  back  into  Germany.  This  proceeding,  it  was 
stated,  was  the  result  of  misinterpreted  instructions.  «  I  can 
«  but  suppose  that  an  error  has  been  committed,  telegraphed 
«  Mr  Eyschen  to  Berlin,  and  await  an  apology.  » 

In  the  night  of  August  1st- August  2nd  German  troops  poured 
into  Luxemburg  in  motor-cars  and  by  rail.  On  August  2nd, 
a  telegram  was  received  by  the  Grand-Ducal  Government 
from  Herr  von  Jagow,  Foreign  Minister  of  the  German  Empire  : 
-  To  our  great  regret,  it  ran,  the  military  measures  that  have 
«  been  taken  have  been  rendered  imperative  by  the  fact  that 
«  we  have  received  reliable  information  to  the  effect  that  the 
<(  French  military  forces  were  being  marched  against  Luxem- 
«  burg.  We  have  been  compelled  to  take  steps  for  the  pro- 
«  tection  of  our  army  and  for  the  security  of  our  railways. 

(1)  Cfer  :  Yellow  Book,  n°«  111  to  129. 
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«  No  hostile  act  against  Luxemburg  is  intended  by  us. 
«  Before  the  imminence  of  the  danger  we  have  unfortuna- 
«  tely  found  it  impossible  to  approach  the  Luxemburg  Govern  - 
«  ment  beforehand  on  the  subject.  »' 

The  German  military  authorities  at  once  proceeded  to  post 
up  the  following  proclamation  (1)  : 

«  Every  effort  attempted  by  H.  M.  our  Emperor  and  King 
«  for  the  purpose  of  maintaining  peace  has  failed.  The  enemy 
«  has  obliged  Germany  to  draw  the  sword.  France  having 
«  violated  the  neutrality  of  Luxemburg  has  initiated  hostilities, 
«  as  has  been  ascertained  indisputably,  on  the  Luxemburg 
«  territory  against  the  German  troops.  In  consequence  of 
«  the  urgent  necessity,  H.  M.  has  likewise  given  orders  for  the 
«  German  forces  —  and  in  the  first  place,  the  VII th  Arm}T 
«  Corps  —  to  invade  Luxemburg. 

«  The  occupation  of  Luxemburg,  however,  is  meant  solely  to 
«  open  a  way  for  future  operations  with  the  express  assurance  : 

«  1°  That  it  shall  be  but  temporary  ;  2°  that  the  personal 
«  liberty  and  private  property  of  the  inhabitants  shall  be 
«  entirety  guaranteed  and  respected  ;  3°  that  the  German 
«  troops  are  accustomed  to  observe  an  iron  discipline  ;  4°  that 
«  all  requisitions  shall  be  paid  for  in  cash. 

«  I  rely  upon  the  spirit  of  fairness  of  the  Luxemburg  popu- 
«  lation  not  to  lose  sight  of  the  fact  that  His  Majesty  only 
«  ordered  his  troops  to  enter  Luxemburg  when  compelled 
«  thereto  by  dire  necessity,  and  by  the  violation  of  Luxemburg's 
«  neutrality  on  the  part  of  France.  » 

Impudence  can  go  no  farther.  Without  a  shadow  of  proof, 
Germany  imputes  to  her  enemy  the  fact  which  serves  her  as 
a  pretext  and  makes  out  that  she  is  acting  in  self-defence. 
In  sober  truth,  she  had  no  other  motive  than  her  military 
interests  for  repudiating  the  obligations  she  had  contracted 
in  the  most  formal  manner,  as  was  set  forth  above.  The 
Grand-Ducal  Government  at  once  denied  the  German  obliga- 

(1)  Comte  de  Jehay,  & Invasion  du  Grand-Duche  de  Luxemburg,  p.  58. 
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tions  and  protested  against  the  invasion.  In  the  House  of 
Representatives,  August  3rd,  Mr.  Eyschen  said  bluntly  :  «  the 
«  two  facts  upon  which  the  occupation  is  grounded  and  that 
«  are  mentioned  in  the  proclamation  signed  by  a  general  are 
«  untrue...  France  is  alleged  to  have  already  violated  the  neu- 
<(  trality  of  Luxemburg,  hostilities  are  said  to  have  actually 
«  begun  on  our  territory  against  the  German  forces  ;  yet  of 
«  this  nothing  has  been  seen,  nothing  has  been  heard  among 
«  ourselves  !  None  the  less  is  all  this  stated  in  an  official 
«  document  !  » 

At  the  famous  sitting  of  the  Reichstag,  August  4th,  at  which 
he  reviewed  the  situation,  the  Imperial  Chancellor  spoke  more 
truthfully  : 

«  Our  troops  have  occupied  Luxemburg  and  perhaps  have 
«  already  entered  Belgian  territory.  Gentlemen,  that  is  a 
«  breach  of  international  law...  Thus  we  were  forced  to  ignore 
<(  the  rightful  protests  of  the  Governments  of  Luxemburg  and 
((  Belgium.  The  wrong  — I  speak  openly  —  the  wrong  Ave 
((  thereby  commit  we  will  try  to  make  good  as  soon  as  our 
«  military  aims  have  been  attained.  » 

I  will  rest  content  with  this  admission,  which  sufficiently 
disproves  the  alleged  violation  of  Luxemburg's  neutrality 
by  the  French  troops.  Had  such  violation  taken  place,  as  the 
German  military  authorities  proclaimed,  it  would  have  been 
no  injustice  for  Germany  likewise  to  send  her  forces  across  the 
border.  The  truth  admitted  by  the  Chancellor  is  that  the 
neutrality  of  Luxemburg  was  violated  simply  because  this 
measure  suited  the  military  interests  of  Germany.  I  need  not 
labor  the  point,  but  I  shall  revert  to  it  when  dealing  with 
Belgium.  I  would  only  observe  that  whereas  in  the  case  of 
the  latter  country  the  Chancellor  attempted  to  take  back  hi& 
admission  later  on,  alleging  that  by  reason  of  the  line  of  action 
she  took  up,  Belgium  had  no  rights  to  urge  as  against  Germany,, 
no  such  claim  has  ever  been  put  forward  with  regard  t<|  Luxem- 
burg  ;  no  obligation  has  been  made,  concerning  the  manner 
in  which  the  Grand-Duchy  observed  its  neutrality.  Here, 
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therefore,  we  are  confronted  with  the  clearest  and  most  inexcus- 
able breach  of  the  Law  of  Nations,  the  one  and  only  explana- 
tion of  which  resides  in  the  weakness  of  the  small  State  of 
Luxemburg. 

What  could  Luxemburg  do  to  protest  more  forcibly  against 
the  infringement  of  its  rights?  Can  it  be  reproached  for  not 
having  resisted  the  aggressor  by  force  of  arms?  Such  a 
contention  can  hardly  be  considered  reasonable,  seeing  that 
both  loyally  and  materially  the  Grand-Duchy  was  disarmed 
by  virtue  of  the  treaty  of  1867.  The  handful  of  men  acting 
as  police  could  only  have  got  themselves  killed  to  no  purpose. 

I  note  by  the  way  that  it  has  been  observed  that  «  there 
«  are  other  ways  of  opposing  invasion  than  armed  resistance. 
«  Defensive  measures  that  may  be  termed  passive  are  not 
«  unlawful  in  the  case  of  a  small  country,  the  geographical 
«  position  of  which  renders  it  particulary  exposed  »,  whereupon 
mention  has  been  made  of  the  blowing  up  of  certain  bridges 
or  tunnels  ( 1 ) .  But  the  invasion  was  too  sudden  :  such  measures 
of  defense  would  have  required  as  much  celerity  as  heroism. 

As  to  whether  the  Government  and  the  country  were  more 
or  less  easily  persuaded  to  bow  to  the  inevitable,  that  is  a  point 
upon  which  we  are  not  fully  informed  (2) .  We  cannot,  however, 
accept  as  valid  the  explanation  afforded  by  a  German  diplo- 
matist, Baron  von  Richtofen,  in  the  course  of  an  interview  (3). 
According  to  him,  the  violation  of  Luxemburg's  neutrality  is 
justified  in  the  eyes  of  the  law  by  the  tacit  consentment  of  the 
Luxemburg  government  and  also  by  the  fact  that  it  accepted 
an  indemnity. 

This  explanation  is  simply  childish. 

(1)  Comte  de  Jehay,  op.  cit.,  pp.  24  and  25. 

(2)  It  is  stated  in  a  German  propandist  pamphlet,  Die  Warheit 
uber  den  Krieg  :  «  In  Luxemburg,  Government  and  people  bowed  rea- 
«  sonably  to  the  military  necessity.  The  inhabitants  were  no  friends 
«  of  the  Germans,  but  this  they  have  become  since  they  have  witnessed 
«  the  behaviour  of  the  German  solidiers,  who  are  said  to  be  cruel  but 
«  who  are  really  good  ».    This  assertion  is  open  to  question. 

(3)  VEcho  de  Paris,  March  25th  1915. 
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In  the  first  place,  Luxemburg's  consent  to  the  invasion  would 
not  suffice  to  condone  the  violation  of  the  law  for,  as  I  have 
already  observed,  Luxemburg  was  not  alone  interested  in  the 
question.  Its  neutrality  was  not  established  exclusively  for  its 
oron  benefit,  consequently  its  abstention  from  complaint  cannot 
be  held  to  palliate  the  infraction.  ISTay  further,  the  allega- 
tion of  tacit  consent,  or  in  other  words  of  actual  collusion 
between  the  invader  and  the  invaded  may  be  termed  a  slan- 
derous one.  It  does  not  fit  in  with  Herr  von  Bethmann- 
Hollweg's  declaration  that  it  had  been  found  necessary  to  dis- 
regard «  the  rightful  protest  of  the  Luxemburg  Government  ». 
The  most  that  can  be  said  of  the  attitude  of  the  Grand- Duchy 
is  that  it  was  one  of  passive  resignation  (1). 

As  to  the  indemnity,  can  it  be  contended  that  the  injustice 
committed  has  been  redeemed  in  such  a  manner  as  to  justify 
ex  post  facto  the  fact  of  the  invasion  and  subsequent  occupa 
tion?...  A  speech  by  the  Grand-Duchess,  November  10th  1914, 
declares  :  «  A  promise  has  been  given  that  the  prejudice  inflict- 
«  ed  should  be  made  good  and  a  certain  eagerness  has  been 
«  shown  to  pay  off  a  number  of  debts  incurred,  as  well  as  just 
«  indemnities  for  damage  resulting  from  the  passage  of  the 
troops.  »  I  can  see  nothing  in  these  facts  of  a  nature  —  as 
Baron  von  Richthofen  avers  —  to  justify  the  wrong  inflicted 
upon  the  independence  of  the  country  by  the  invasion  and  by 
the  occupation. 

According  to  the  London  Treaty  of  1867,  the  neutrality  of 
Luxemburg  was  not  merely  recognized  but  guaranteed  by  the 
six  Great  Powers.  Shortly  after  the  signature  of  that  treaty, 
a  discussion  arose  in  the  British  Parliament  as  to  the  scope 
and  significance  of  the  clause  relating  to  the  guarantee.  This 
discussion  it  was  that  Bismarck  alluded  to  in  the  passage 
quoted  above,  when  he  spoke  of  quibbles.    I  cannot  share 

(1)  Cfer.  Comte  de  Jehay,  op  cit.,  p.  26,  and  the  comments  thereupon 
by  M.  Wampach,  in  his  interesting  article  contributed  to  the  Revue  des 
Sciences  Politiques,  August  15th  1915,  pp.  105  to  110. 
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the  opinion  expressed  by  some  English  statesmen  as  to  the 
special  character  of  the  collective  guarantee  mentioned  in  the 
treaty  of  1867,  but  I  would  observe  that  the  difficulty  then 
raised  has  little  if  any  bearing  upon  the  question  before  me 
now.  We  are  not  concerned  in  determining  the  extent  of 
that  guarantee  as  regards  the  obligation  to  enforce  upon  others 
the  respect  of  Luxemburg's  neutrality,  but  as  regards  the  obli- 
gation for  the  signatory  Powers  to  respect  that  neutrality, 
which  is  a  very  different  thing  and  one  that  admits  no  doubt 
whatever.  Whether  that  guarantee  is  collective  or  individual, 
matters  but  little  ;  it  stands  to  reason  that  no  guarantor  may 
disregard  the  situation  vouched  for  by  himself.  As  we  say  in 
civil  law  :  «  a  guarantor  cannot  evict  ». 

The  question  of  the  guarantee  has  not  been  raised  in  the 
present  war  as  regards  Luxemburg.  All  the  guarantors  but 
one  were  involved  in  the  struggle  from  the  first.  Italy,  then 
a  neutral,  raised  no  protest.  Nor  is  it  even  known  whether 
the  Grand-Ducal  government  appealed  to  its  guarantors. 

The  conclusion  is  that  by  invading  Luxemburg  on  August 
2nd  1914,  Germany  undeniably  violated  the  Law  of  Nations, 
since  she  thereby  infringed  the  independence  and  sovereignty 
of  a  State  that  intended  to  remain  neutral.  And  this  viola- 
tion is  of  an  all  the  more  serious  character  in  that  Germany 
had  solemnly  promised  to  respect  and  to  enforce  the  neutrality 
she  disregarded,  without  being  able  to  adduce  any  cause  of 
nullity  or  abrogation  of  her  contract  (1). 

(1)  In  the  Journal  de  Geneve  of  January  27th  1915,  Colonel  Feyler 
states  that  :  «  of  the  three  possible  violations  of  perpetual  neutrality, 
that  of  Luxemburg  is  the  most  serious  and  least  justifiable.  The 
German  Empire,  which  had  pledged  itself  to  defend  Luxemburg  has  not 
kept  faith...  The  political  error  is  undeniable  and  the  moral  error  is  no 
less  so,  for  throughout  the  ages  humanity  in  its  most  elementary  stage  has 
branded  as  an  act  of  cowardice  and  treachery  the  unprovoked  attack 
by  the  strong  of  a  weak,  unarmed  being,  whom  he  had  promised  to 
defend  ». 


Belgium 


As  in  the  case  of  Luxemburg,  I  will  leave  aside  the  history 
of  the  country,  merely  referring  to  the  acts  that  have  established 
its  international  status,  and  taking  these  as  the  starting-point 
for  my  remarks,  without  inquiring  as  to  whether  or  not  the 
arrangement  was  one  that  reflected  great  credit  upon  diplo- 
macy. 

The  Treaty  of  London  of  November  15th  1831,  between 
Austria,  Belgium,  France,  Great-Britain,  Prussia  and  Russia 
contains  the  two  following  clauses  : 

Article  7.  «  Belgium,  within  the  limits  specified  in  Articles  1, 
«  2  and  4,  shall  form  an  independent  and  perpetually  neutral 
«  State.  It  shall  be  bound  to  observe  such  neutrality  towards 
«  all  other  States. » 

Article  25.  «  The  Courts  of  Austria,  France,  Great-Britain, 
«  Prussia  and  Russia,  guarantee  to  H.  M.  the  King  of  the 
k  Belgians  the  execution  of  all  the  preceding  Articles.  » 

The  King  of  the  Belgians  speedily  had  occasion  to  appeal 
to  this  article  25  for  the  purpose  of  being  put  in  possession  of 
the  Antwerp  citadel,  still  occupied  by  the  Dutch  troops.  In  the 
terms  of  the  Convention  of  October  22nd  1832,  «  the  Kings 
«  of  France  and  Great-Britain  having  perceived  that  all  the 
«  efforts  made  in  common  by  the  five  signatory  Powers  of  the 
«  treaty  of  November  15th  1831,  to  bring  about  its  execution 
«  by  means  of  negotiation,  have  hitherto  remained  without 
«  effect,  have  resolved,  in  spite  of  the  regret  they  feel  at  seeing 
«  that  their  Majesties  the  Emperor  of  Austria,  the  King  of  Prussia, 
«  and  the  Emperor  of  All  the  Russias  are  not  prepared  at  the 
«  present  moment  to  co-operate  in  the  active  measures  demand - 
«  ed  for  the  execution  of  the  said  treaty,  to  fulfil  their  own 
«  obligations  in  the  matter  without  further  delay.  »  In  accord- 
ance with  the  Convention,  the  citadel  of  Antwerp  was  ssized 
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by  the  French  troops  and  restored  to  Belgium.  Hostilities 
came  to  an  end,  but  the  crisis  received  no  final  solution,  until 
a  treaty  was  signed  in  London,  April  19th  1839,  recording 
the  acceptation  by  the  Netherlands  of  the  arrangements  made 
in  1831  by  the  five  Great  Powers  for  the  separation  of  the  two 
countries.  The  twenty-four  articles  of  the  treaty  of  1831, 
including  Article  7,  which  establishes  the  neutrality  of  Belgium, 
are  annexed  to  the  treaties  signed  by  the  five  Great  Powers, 
on  the  one  hand  with  the  Netherlands,  on  the  other  with  Bel- 
gium. The  five  sovereigns  declare  that  the  said  articles  are 
considered  as  having  the  same  force  and  value  as  if  they  were 
inserted  textually  in  the  present  act  (i.  e.  the  treaty  of  April 
1839)  and  are  thus  "placed  under  the  guarantee  of  their  said 
Majesties. 

The  state  of  things  created  by  the  treaty  of  December  15th 
1831  is  thus  purely  and  simply  upheld  and  consolidated  by  the 
discontinuance  of  the  King  of  the  Netherlands'  opposition.  The 
five  Great  Powers  guaranteed  the  independence  and  neutrality 
of  Belgium,  within  the  limits  ascribed  to  her.  The  text  as  it 
stands  is  perfectly  plain  and  unmistakable.  We  shall  have 
to  consider  the  subtleties  woven  about  this  treaty,  which  to  me 
appears  decisive,  in  order  to  demonstrate  that  Germany  broke 
her  own  positive  engagement  when  she  invaded  Belgium. 

We  may  begin  by  stating  that,  contrary  to  the  assertion 
made  by  certain  authors  (1),  there  is  no  question  here  of  a 
collective  guarantee  such  as  that  set  up  in  the  treaty  of  1867 
with  regard  to  Luxemburg,  nor  could  the  quibbles  alluded  to 
by  Bismarck  in  connection  with  the  latter  treaty  be  raised 
with  regard  to  the  treaty  of  1839. 

Germany  has  not  questioned  the  validity  of  the  treaty 
of  1839,  as  far  as  she  was  concerned.    Yet  an  American  jurist  (2) 

( 1 )  Vide  inter  alia  :  Fuehr,  Die  Neutralildt  Belgiens,  Ch.  VI,  asserting 
that  in  point  of  law  the  guarantee  undertaken  by  the  Powers  in  1839 
as  regards  Belgium  was  the  same  collective  guarantee  they  undertook 
in  1867  as  regards  Luxemburg. 

(2)  Professor  John  W.  Burgess. 
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has  been  found  to  contend  that  Germany  could  not  be  bound 
by  a  convention  signed  before  sheiv  as  born.  German  juriscon- 
sults themselves  declare  the  objection  to  be  worthless,  Germany 
having  on  several  occasions  recognized  the  treaty  of  1839, 
which  she  has  not  disowned  even  during  the  war.  Nay  further, 
Germany,  when  engaged  in  litigation  with  the  United  States 
in  the  course  of  the  present  war,  appealed  to  a  treaty  signed 
with  the  United  States  by  Prussia  in  1828. 

On  the  occasion  of  the  conflict  between  France  and  Prussia 
in  1870,  Great-Britain  became  uneasy  about  Belgium.  She 
approached  the  two  belligerents,  each  of  whom  promised  to 
respect  the  Belgian  territory.  This  promise  was  embodied 
in  two  separate  treaties  signed  in  London,  August  9th  and  11th. 
The  following  are  the  chief  terms  of  the  Anglo-French  treaty, 
identical  with  those  of  the  Anglo -Prussian  treaty  : 

Article  1st.  «  The  Emperor  of  the  French  having  declared 
«  that  notwithstanding  the  hostilities  in  which  France  is  at 
«  present  engaged  with  the  North  German  Confederation  and 
«  its  allies,  it  is  his  fixed  determination  to  respect  the  neutiality 
«  of  Belgium  so  long  as  the  same  shall  be  respected  by  the 
«  North-German  Confederation  and  its  allies,  H.  M.  the  Queen 
«  of  the  United  Kingdom  of  Great-Britain  and  Ireland  declares 
«  that  if  during  the  said  hostilities  the  armies  of  the  North - 
«  German  Confederation  and  its  allies  should  violate  that 
«  neutrality,  she  will  be  prepared  to  co-operate  with  His 
«  Imperial  Majesty  for  the  defense  of  the  same  in  such  manner 
«  as  may  be  mutually  agreed  upon,  by  employing  for  that 
«  purpose  her  naval  and  military  forces  with  a  view  to  insure 
«  its  observance  and  vto  maintain,  in  conjunction  with  His 
«  Imperial  Majesty,  then  and  thereafter,  the  independence 
«  and  neutrality  of  Belgium.  » 

Article  2.  (No  undertaking  on  the  part  of  Great-Britain 
to  enter  the  war). 

Article  3.  «  This  treaty  shall  be  binding  upon  the  High 
«  Contracting  Parties  during  the  continuance  of  the  present 
a  war  between  France  and  the  North-German  Confederation 
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«  and  "its  allies,  and  for  twelve  months  after  the  ratification 
«  of  any  treaty  of  peace  concluded  between  those  Parties  ; 
((  and  at  the  expiration  of  that  period  the  independence  and  neu- 
«  trality  of  Belgium  shall,  as  far  as  the  High  Contracting  Parties 
«  are  concerned,  continue  to  rest  as  heretofore  on  the  First  Article 
«  of  the  Quintuple  Treaty  of  April  19th  1839.  » 

It  may  be  questioned  whether  the  conclusion  of  this  double 
treaty  by  Great-Britain  was  of  any  practical  utility  ;  but  it 
really  needs  a  rare  amount  of  audacity  to  contend  that  the 
engagements  of  1837  thereby  lapsed.  The  German  jurists 
themselves  durst  not  go  so  far.  An  American,  jurist  or  at  least 
one  who  claims  to  be  American  (1),  made  bold  to  put  forward 
this  claim.  In  his  opinion,  there  is  no  need  to  take  into  con- 
sideration the  formal  terms  of  the  treaties  showing  there  was 
no  intention  to  cancel  the  treaty  of  1839  ;  the  signatory  Govern- 
ments were  free  to  treat  as  they  chose,  but  they  had  not  neces- 
sarily the  power  to  make  such  an  agreement  binding  in  the  case 
of  a  treaty  concluded  between  different  parties.  It  is  an  essen- 
tial feature  of  the  Quintuple  treaty  that  its  provisions  were 
placed  under  the  guarantee,  not  of  two  or  three  of  the  Great 
Powers,  but  of  all  five. 

Now  this  can  only  be  considered  as  a  deliberate  mis -repre- 
sentation. In  August  1870,  the  object  in  view  was  by  no  means 
to  replace  the  treaty  of  1839,  to  make  a  novation  —  as  a  his- 
torian who  is  no  jurist  has  put  it  ;  had  such  been  the  case, 
the  will  of  the  contracting  parties  would  of  course  have  been 
inoperative.  What  was  desired  was  merely  to  provide  for  the 
execution  of  the  Treaty  of  1839  in  a  supposititious  case  and  it 
was  perfectly  open  to  two  of  the  guarantors  to  come  to  an 
understanding  on  the  subject,  as  was  the  case  in  1832  :  nor  had 
this  understanding  invalidated  the  Convention  of  December  1831 

(1)  The  Neutrality  of  Belgium,  by  Alexander  Fuehr,  New- York 
and  London,  1915.  Vide,  more  especially,  chap.  VIII  :  Effect  of  the 
Treaties  of  1870  on  the  Quintuple  Guarantee.  The  same  argument  was 
sustained  by  Prof.  W.  Burgess,  whose  opinion  was  quoted  in  the  German 
Press.  Cfer  :  Frankfurter  Zeitung,  February  5th  1915. 
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or  led  to  any  complaint  on  the  part  of  the  other  guarantors, 
whose  situation  had  not  been  affected  thereby. 

According  to  the  writer  with  whom  I  am  at  issue,  «  the 
conclusion  of  the  treaties  of  1870  is  in. itself  positive  proof  that 
Great-Britain  did  not  then  hold  the  treaty  of  1839  as  binding  ; 
nay  further,  had  she  considered  it  as  binding,  the  original 
guarantee  was  necessarily  done  away  with,  because  the  quin- 
tuple bond  upon  which  it  rested  was  destroyed  and  replaced 
by  two  separate  treaties.  As  regards  the  guarantee  of  the 
quintuple  treaty  the  contracting  parties  of  1870  were  debarred 
from  making  any  stipulation  whatever.  Nothing  but  the 
signature  of  the  five  contracting  parties  of  1839  could  have 
restored  the  original  guarantees,  after  the  lapse  of  the  treaties 
of  1870. 

We  are  here  in  presence  both  of  a  disregard  of  elementary 
principles  and  of  a  contradiction.  How  could  the  1870  agree- 
ment destroy  the  agreement  of  1839?  The  contracting  parties 
of  1870  were  not  entitled  to  ignore  the  will  of  Austria  and 
Russia,  signing  parties  to  the  quintuple  treaty  of  1839  and 
unconcerned  in  the  arrangements  of  August  1870.  It  follows 
that  the  treaty  of  1839  remained  in  full  force,  whatever  may 
have  been  the  intention  of  Great-Britain,  France  and  Prussia  ; 
tiere  was  no  need  to  restore  that  treaty  after  the  lapse  of  the 
Treaties  of  1870,  and  in  consequence  no  expression  of  the  will 
of  Austria  and  Russia  was  necessary. 

The  conclusion,  therefore,  is  that  the  engagements  of  1839 
were  nowise  invalidated  by  the  Treaties  of  1870  (1).  The 
explanations  afforded  by  the  British  Government  show  clearly 

(1)  The  Belgian  Foreign  Minister,  at  the  sitting  of  the  House  of  Re- 
presentatives, August  16th  1870,  said  :  «  The  identical  and  separate 
«  treaties  concluded  by  Great-Britain  with  the  two  Powers  at  war  neither 
«  create  nor  affect  the  obligations  resulting  from  the  treaty  of  1839  ; 
«  they  provide  for  the  practical  mode  of  performance  of  those  obliga- 
«  tions  in  a  specified  case  ;  they  nowise  invalidate  the  engagement 
«  of  the  other  guarantor  Powers,  as  their  wording  shows,  and  they  leave 
<(  unimpaired  for  the  future  the  binding  character  of  the  former  treaty 
«  together  with  all  its  consequences.  » 
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that  it"  did  not  conclude  the  treaties  of  1870  because  it  looked 
upon  the  treaty  of  1839  as  lapsed.  It  will  suffice  to  quote 
Mr.  Gladstone's  words  in  the  House  of  Commons  on  August 
10th  1870  :  «  It  is  said  that  the  treaty  of  1839  would  have 
sufficed,  and  ought  to  have  announced  our  determination  to 
abide  by  it.  —  In  what  then  is  the  difference  between  the  two 
treaties?  It  is  in  this  that,  in  accordance  with  our  obligations, 
we  should  have  had  to  act  under  the  treaty  of  1839  without  any 
stipulated  assurance  of  being  supported  from  any  quarter 
whatever.  —  The  treaty  of  1839  loses  nothing  of  its  force  even 
during  the  existence  of  this  present  treaty  (1). 

I  have  dwelt  at  some  length  upon  the  argument  it  has  been 
sought  to  derive  from  the  treaties  of  1870,  in  order  to  clear 
the  ground  and  for  the  purpose  of  showing  what  weapons  it 
has  been  thought  fit  to  make  use  of  after  the  event,  to  weaken 
the  standing  of  Belgium  and  to  palliate  the  injustice  committed 
by  Germany. 

Astonishment  has  been  felt  at  the  fact  that  Belgium  was 
no  party  to  the  treatres  of  1870,  though  her  own  security  was 
involved  ;  but  neither  did  she  participate  in  the  Convention 
of  1832,  the  object  of  which  was  to  ensure  for  her  the  possession 
of  the  full  territory  guaranteed  (2). 

(1)  I  cannot  but  quote  the  noble  words  used  by  Mr.  Gladstone  in  the 
course  of  that  selfsame  debate  as  regards  Belgium  :  «  What  is  that 
«  country?  It  is  a  country  containing  four  or  five  millions  of  people 
«  with  much  historic  past,  and  imbued  with  a  sentiment  of  nationality 
«  and  a  spirit  of  independence  as  warm  and  as  genuine  as  that  which 
«  beats  in  the  hearts  of  the  proudest  and  most  powerful  nations.  »  The 
opinion  of  such  a  man  may  well  be  contrasted  with  the  disdainful  ex- 
pressions used  by  those  who,  after  doing  violence  to  Belgium,  have 
insulted  her  in  her  patriotism  and  denied  her  the  right  to  existence. 

(2)  On  December  20th  1870,  King  Leopold  II  congratulated  William 
of  Prussia  on  his  elevation  to  Empire,  in  the  belief  that  this  event  herald- 
ed the  «  restoration  of  law  and  order  in  Europe  ».  The  Crown  Prince 
Frederick,  who  records  the  incident  in  his  Memoirs,  proceeds  to  say  : 
«  The  King  adds  that  he  is  endeavoring  to  fulfil  the  obligations  imposed 
«  upon  him  by  his  neutrality,  but  that  the  advantages  accrueing  from 
«  this  situation  also  entail  heavy  burdens  and  great  difficulties.  Bis- 
«  marck  expresses  his  gratitude  for  this  letter  of  Leopold's  and  requests 
«  me  to  point  out  in  my  reply  how  much  Belgium  has  to  gain  by  the, 
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Considering  the  opinions  put  forward  by  the  military  theo- 
rists of  Germany  (1),  it  is  not  to  be  wondered  at  that  when 
confronted  by  a  threatening  crisis,  the  Belgian  Government 
should  be  concerned  as  to  what  Germany  would  do  in  case  of 
a  war  with  France.  The  same  thing  occurred  in  1911  during 
the  controversy  raised  in  connection  with  the  Dutch  Govern- 
ment's design  to  fortify  Flushing.  The  Belgian  Minister  for 
Foreign  Affairs  suggested  the  idea  of  a  public  declaration  by 
the  German  Government  relating  to  the  neutrality  of  Belgium. 
Herr  von  Bethmann-Hollweg  gave  out  that  Germany  had  no 
intention  of  violating  that  neutrality,  but  that  a  public  declara- 
tion to  this  effect  would  weaken  her  military  situation  as 
against  France  who,  thus  enlightened,  would  mass  all  her 
forces  on  her  Eastern  frontier  (2). 

Before  the  budget  Committee  of  the  Reichstag,  April  29th 
1913,  Herr  von  Jagow,  Minister  for  Foreign  Affairs,  pressed 
for  an  explanation  as  regards  the  neutrality  of  Belgium,  replied 
that  the  question  was  settled  by  international  agreements  and  that 
Germany  would  abide  by  those  agreements.  He  refused  to  say 
more,  it  is  reported,  but  surely  this  was  an  acknowledgement 
of  the  existence  of  international  engagements  on  the  subject 
of  Belgian  neutrality,  thus  ruling  out  all  the  causes  of  nullity 
which  some  claim  to  have  existed  previously.  |j] 
On  the  eve  of  the  present  war,  the  British  Government 
approached  the  Governments  of  France  and  Germany  with 
regard  to  the  neutrality  of  Belgium.  The  reply  from  Paris 
was  plain  and  straightforward  :  «  The  French  Government 
«  are  resolved  to  respect  the  neutrality  of  Belgium,  and  it 
«  would  only  be  in  the  event  of  some  other  Power  violating 
«  that  neutrality  that  France  might  find  herself  under  the 
«  necessity,  in  order  to  assure  the  defence  of  her  own  security 

«  existence  of  a  powerful  Germany  from  whom  she  has  nothing  to  fear, 
«  or  from  France  either  so  long  as  Germany  remains  strong.  »  (M.  Wels- 
CHINGER.  Revue  des  Deux-Mondes,  September,  1st  1914,  p.  11). 

(1)  Notably  by  General  Bernhardi. 

(2)  Grey  Booh,  n°  11. 
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«  to  act  otherwise  »  (1).  At  Berlin,  the  Secretary  of  State 
informs  the  British  Ambassador  that  «  he  must  consult  the 
Emperor  and  the  Chancellor  before  he  could  possibly  answer  ». 
Sir  E.  Goschen  goes  on  to  observe  :  «  I  gathered  from  what 
he  said  that  he  thought  any  reply  they  might  give  could  not 
but  disclose  a  certain  amount  of  their  plan  of  campaign  in  the 
event  of  war  ensueing,  and  he  was  therefore  very  doubtful 
whether  they  would  return  any  answer  at  all  »  (2). 

In  the  afternoon  of  August  2nd,  the  German  Minister  at 
Brussels  visits  the  Ministry  for  Foreign  Affairs  in  order  to 
obtain  facilities  for  the  departure  of  the  Germans  called  back 
to  their  own  country  by  the  mobilization.  On  that  same  day, 
in  an  interview  with  a  reporter,  he  vouches  for  the  friendly 
dispositions  of  Germany  towards  Belgium  :  «  Your  neighbor's 
roof  may  set  on  fire,  he  says,  but  your  own  house  will  be  safe.  (3)  » 
Moreover,  on  the  same  day,  the  German  Military  Attache 
requests  a  newspaper  to  give  an  emphatic  denial  to  the  report 
that  Germany  has  declared  war  against  France  or  even  against 
Russia.  Questioned  by  the  reporter  as  regards  the  invasion 
of  Luxemburg,  he  replies  that  this  is  pure  fancy.  «  Our  troops 
have  not  occupied  the  Grand-Duchy.  Perhaps  a  detachment 
may  have  unwittingly  crossed  the  Grand-Ducal  frontier. 
This  need  not  alarm  the  Belgians.  »  The  Brussels  public  are 
reassured  by  these  categorical  declarations. 

In  the  evening  of  the  same  day,  at  7  o'clock,  the  German 
Minister  presented  to  M.  Davignon,  Belgian  Minister  for  Fo- 
reign Affairs,  a  note  described  as  very  confidential,  which  in 
effect  is  nothing  but  an  ultimatum  (4). 

This  document  is  so  important  from  a  political,  legal  and 
moral  standpoint  that  I  consider  it  indispensable  to  begin 
by  quoting  it  in  extenso,  before  analysing  it  and  estimating 
its  value. 

(1)  Blue  Book,  n°  125. 

(2)  Blue  Book,  n°  122. 

(3)  Grey  Book,  n°  20,  original  German  text  followed  by  the  transla- 
tion into  French. 

(4)  Waxweiler,  La  Belgique  neutre  et  loyale,  pp.  38-40. 
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«  Reliable  information  has  been  received  by  the  German 
«  Government  to  the  effect  that  French  forces  intend  to  march 
«  on  the  line  of  the  Meuse  by  way  of  Givet  and  Namur.  This 
«  information  leaves  no  doubt  as  to  the  intention  of  France 
«  to  march  through  Belgian  territory  against  Germany. 

<(  The  Imperial  German  Government  cannot  but  fear  that 
«  Belgium,  in  spite  of  the  utmost  goodwill,  will  be  unable, 
«  without  assistance,  to  repel  so  considerable  a  French  invasion 
«  with  sufficient  prospect  of  success  to  afford  an  adequate 
«  guarantee  against  danger  to  Germany.  It  is  essential  for 
«  the  self-defence  of  Germany  that  she  should  anticipate  any 
«  such  hostile  attack  (1). 

«  The  German  Government  would,  however,  feel  the  de- 
«  pest  regret  if  Belgium  regarded  as  an  act  of  hostility  against 
«  herself  the  fact  that  the  measures  of  Germany's  opponents 
«  force  Germany,  for  her  own  protection,  likewise  to  enter 
«  Belgian  territory. 

«  In  order  to  exclude  any  possibility  of  misunderstanding, 
«  the  German  Government  make  the  following  declaration  : 

«  1 .  Germany  has  in  view  no  act  of  hostility  against  Belgium. 
«  In  the  event  of  Belgium  being  prepared  in  the  coming  war 
«  to  maintain  an  attitude  of  friendly  neutrality  towards  Ger- 
«  many,  the  German  Government  bind  themselves,  at  the  con- 
«  elusion  of  peace,  to  guarantee  the  possessions  and  indepen- 
«  dence  of  the  Belgian  Kingdom  in  full. 

«  2.    Germany   undertakes,    under   the  above-mentioned 

(1)  In  the  Deutsche  Krieges  Zeitung  (the  official  organ  of  the  German 
Military  League)  for  September  2nd  1914,  we  read  over  the  signature 
of  Major-General  Spahn  : 

«  The  plan  for  the  invasion  of  France  was  settled  beforehand,  it  was 
«  to  be  carried  out  in  the  North  through  Belgium,  by  moving  round  the 
«  powerful  line  of  forts  whereby  the  enemy  had  sought  to  protect  his 
«  frontier  against  Germany,  and  the  forcing  of  which  would  have  cost 
«  infinite  blood.  That  plan  has  succeeded  fully,  as  is  shown  clearly 
«  by  the  position  of  the  different  armies.  » 

This  is  hardly  in  accordance  with  the  contention  that  Germany  resol- 
ved to  enter  Belgium  only  whe  n  she  heard  that  a  French  aggression  was 
imminent. 
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«  condition,  to  evacuate  Belgian  territory  on  the  conclusion 
«  of  peace. 

«  3.  If  Belgium  adopts  a  friendly  attitude,  Germany  is 
«  prepared,  in  co-operation,  with  the  Belgian  authorities,  to 
«  purchase  all  necessaries  for  her  troops  against  a  cash  payment," 
«  and  to  pay  an  indemnity  for  any  damage  that  may  have 
«  been  caused  by  German  troops. 

«  4.  Should  Belgium  oppose  the  German  troops,  and  in 
«  particular  should,  she  throw  difficulties  in  the  way  of  their 
«  march,  by  a  resistance  of  the  fortresses  on  the  Meuse,  or  by 
«  destroying  railways,  roads,  tunnels,  or  other  similar  works, 
«  Germany  will,  to  her  regret,  be  compelled  to  consider  Belgium 
«  as  an  enemy. 

cc  In  this  event,  Germany  can  undertake  no  obligations 
«  towards  Belgium,  but  the  eventual  adjustment  of  the  rela- 
te tions  between  the  two  States  must  be  left  to  the  decision 
«  of  arms. 

«  The  German  Government,  however,  entertain  the  distinct 
«  hope  that  this  eventuality  will  not  occur,  and  that  the  Bel- 
«  gian  Government  will  know  how  to  take  the  necessary  mea- 
«  sures  to  prevent  the  occurrence  of  incidents  such  as  those 
«  mentioned.  In  this  case  the  friendly  ties  which  bind  the 
«  two  neighboring  states  will  grow  stronger  and  more  endur- 
«  ing  »  (1). 

The  pretexts  put  forward  by  German  diplomacy  to  account 

( 1 )  The  official  telegram  addressed  by  Herr  von  Jagow  to  the  Imperial 
Minister  at  Brussels  contained  the  following  passage  : 

«  Your  Excellency  will  kindly  present  this  note  in  a  very  confidential 
«  manner  to  the  Belgian  Government  this  evening  at  8  o'clock,  and 
«  request  them  to  return  within  twelve  hours,  i.e.  at  the  latest  to-morrow 
«  morning  at  8,  a  clear  and  unequivocal  reply.  As  regards  the  manner 
«  in  which  your  declarations  are  received  and  the  definitive  reply  of 
«  the  Belgian  Government,  your  Excellency  will  kindly  report  to  me 
«  immediately  by  telegraph.  » 

Concerning  the  alterations  made  in  the  above  document  by  the 
German  Government  in  the  official  publication  of  the  Aktenstuoke 
(March  1915),  Vide  ;  Essai  critique  et  notes  sur  I 'alteration  officially  d<s 
documents  beiges,  by  F.  Passelecq,  pp.  21  25. 
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for  its  «  inaccuracies  »  are  not  conspicuous  for  their  variety. 
Like  the  wolf  in  his  argument  with  the  lamb,  it  ever  taxes  its 
opponent  with  acts  of  violence  to  which  her  own  are  but  an 
answer.  Thus  it  was  in  the  case  of  Luxemburg,  the  German 
invasion  of  which  is  supposed  to  be  accounted  for  by  a  previous 
French  invasion  invented  for  the  purpose.  So  with  Belgium  : 
the  German  Government  have  received  reliable  information 
to  the  effect  that  the  French  forces  intend...  the  measures  of 
Germany's  opponents  force  Germany  likewise  to  enter  Belgian 
territory.  At  first  it  is  a  mere  intention  ascribed  to  the  French 
military  forces,  presently  this  becomes  an  accomplished  fact 
which  has  to  be  countered  by  Germany  (1).  Is  it  necessary 
to  call  to  mind  the  mention,  in  the  declaration  of  war  against 
France,  of  the  flight  of  French  aeroplanes  over  Germany,  an 
incident  recently  denied  by  the  German  local  authorities 
themselves?  No  notice  need  therefore  be  taken  of  the  un- 
truthful allegations  made  at  the  beginning  of  the  Note  (2). 

The  German  Government  wish  to  exclude  any  possibility 
of  misunderstanding  and  have  in  view  no  act  of  hostility  against 
Belgium.  All  they  ask  of  her  is  that  in  the  coming  war  she 
shall  maintain  an  attitude  of  friendly  neutrality.  And  what 
is  this  neutrality  to  consist  in?  That  is  easily  answered  :  in 
allowing  the  German  army  to  march  against  France  through 
the  Belgian  territory.    In  acting  thus,  Belgium  will  then 

(1)  As  regards  several  unjustified  allegations,  See  Waxwetler  :  La 
Neutralite,  p.  138  ;  Le  Proces  de  la  Neutralite  beige,  p.  117. 

(2)  A  few  hours  after  handing  in  the  Note,  the  German  Minister  calls 
at  the  Foreign  Ministry  and  tells  the  Secretary  General  that  he  is  ins- 
tructed by  his  Government  to  inform  the  Belgian  Government  that 
French  dirigibles  has  thrown  bombs,  and  that  a  French  cavalry  patrol 
has  crossed  the  frontier,  in  violation  of  international  law,  seeing  that 
war  had  not  been  declared.  Questioned  as  to  where  these  incidents 
has  taken  place,  Herr  von  Bulow  replied  :  in  Germany.  The  Secretary- 
General  then  observed  that  in  that  case  he  could  not  understand  the 
object  of  this  communication.  Herr  von  Bulow  stated  that  these  acts 
which  were  contrary  to  international  law,  were  calculated  to  lead  to  the 
supposition  that  other  acts  contrary  to  international  law  would  be  committed 
by  Francel  (Grey  Book,  n°  21). 
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remain  neutral  and  the  author  of  the  Note  takes  no  trouble 
whatever,  either  to  justify  such  a  demand,  or  to  explain  how 
Belgium  could  remain  neutral  in  conforming  thereto.  Germany 
has  an  overwhelming  military  power,  especially  as  compared 
with  Belgium  ;  it  is  greatly  to  her  military  interest  to  pass 
through  Belgian  territory  ;  this  is  all  sufficient  and  writers  will 
be  found  to  assert  that  the  German  Government  did  their  best 
to  save  Belgium  from  the  coming  conflict  and  that  the  accept- 
ance of  their  proposals  would  have  spared  her  the  horrors  of 
war  ! 

Yet  what  the  Note  demanded  of  the  Belgian  Government 
was  to  abdicate  their  sovereignty  in  allowing  the  German  army 
to  make  use  of  the  Belgian  territory  for  its  operations  against 
France  ;  and  furthermore  to  fail  in  their  primordial  duties 
as  a  neutral  State  by  becoming  accessories  to  an  aggression 
upon  one  of  the  guarantors  of  their  neutrality.  But  these  are 
considerations  of  a  legal  and  moral  character  which  Germany 
finds  embarrassing  and  prefers  not  to  take  into  account. 

As  a  return  for  this  exorbitant  demand,  what  is  it  that 
Germany  offers  to  Belgium  ?  She  undertakes,  on  the  conclusion 
of  peace,  to  guarantee  her  independence  and  all  her  possessions, 
she  undertakes  to  evacuate  Belgian  territory  on  the  conclusion 
of  peace.  Was  Germany  certain  of  being  able  to  execute  the 
promised  guarantee?  And  in  any  case  what  confidence  could 
Belgium  have  in  the  fulfilment  of  Germany's  promise  after 
the  step  she  had  just  taken  —  a  step  that  testified  to  the  way 
in  which  she  kept  her  engagements? 

From  a  pecuniary  point  of  view,  Germany  was  prepared  to 
purchase  all  necessaries  for  her  troops  against  a  cash  payment 
and  to  pay  an  indemnity  tor  any  damage  that  might  have  been 
caused  by  German  troops. 

Things  are  thus  put  in  a  mild  form  (1).  Belgium  need  only 
be  friendly  and  submit  to  temporary  inconvenience  ;  she  will 

(1)  Fueitr  (op.  cit.,  chap.V)  dwells  upon  the  extreme  kindness  of 
the  German  Government,  a  kindness  that  met  with  nothing  but  ill-will 
on  the  part  of  Belgium. 
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receive  compensation  and  be  restored  to  her  former  state  after 
the  war.  One  might  suppose,  that  Germany  and  Belgium  were 
alone  concerned,  that  everything  could  be  settled  between  the 
two  of  them,  without  troubling  about  other  Powers.  If,  by 
any  chance,  Belgium  had  yielded,  is  it  certain  that  she 
would  have  escaped  the  horrors  of  war  ?  The  belligerents 
whose  rights  Belgium  would  have  disregarded  might  very  well 
have  conducted  their  operations  upon  Belgian  territory,  which 
would  thus  have  become  the  theater  of  war  notwithstanding 
all  the  German  Government's  promises  and  the  assertions 
to  the  contrary  of  those  writers  who  would  fain  have  seen 
Belgium  share  the  resigned  attitude  of  Luxemburg. 

Such  then  was  the  situation  offered  to  Belgium  if  she  main- 
tained a  friendly  neutrality,  or  to  put  the  matter  bluntly,  if 
she  consented  to  become  the  accomplice  of  Germany. 

Should  Belgium  oppose  the  German  troops,  i.e.  should  she 
exercise  her  sovereign  right  and  defend  her  territory,  should 
she  abide  by  the  engagement  contracted  by  her  in  1831  and 
1839,  and  throw  difficulties  in  the  way  of  the  advance  of  the 
German  troops,  Germany  will  be  compelled,  to  her  regret,  to 
consider  Belgium  as  an  enemy  ;  she  will  undertake  no  obliga- 
tions towards  the  Kingdom,  but  will  leave  the  eventual  adjust- 
ment of  the  relations  between  the  two  States  to  the  decision 
of  arms.  Thus  will  Belgium  be  at  the  mercy  of  Germany,  who 
will  push  forcibly  across  her  territory  and,  when  victorious, 
will  deal  with  her  as  she  chooses. 

By  reason  of  the  strange  mental  attitude  of  her  statesmen, 
Germany  cannot  imagine  that  Belgium  would  hesitate  for  a 
single  moment  between  two  such  widely  different  eventualities 
and  she  entertains  the  distinct  hope  that  her  demand  will  be 
complied  with. 

A  time  limit  of  twelve  hours  was  allowed  within  which  to 
reply  and  it  should  be  mentioned  that  the  Note  was  handed 
in  at  7  P.M.,  so  that  the  decision  had  to  be  taken  during  the 
night. 

It  will  also  be  observed  —  and  this  is  important  —  that 
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Germany  lays  no  blame  upon  Belgium,  puts  forward  no  griev- 
ance, alleges  no  special  right  of  her  own.  Yet  this  would 
have  been  the  occasion,  if  Germany  claimed  any  special  rights 
as  against  Belgium,  to  bring  them  forward  for  the  purpose  of 
making  her  proposals  more  acceptable.  If  she  said  nothing 
at  the  time,  it  is  because  there  was  nothing  to  be  said.  I  will 
refer  to  this  point  again,  in  connection  with  sundry  reproaches 
aimed  at  the  Belgian  Government,  after  the  event. 

It  is  interesting,  by  the  way,  to  note  the  attitude  of  Germany 
with  regard  to  Switzerland,  at  the  very  moment  when  the  Bel- 
gian neutrality  was  violated.  The  following  is  the  answer 
she  returned  to  the  notification  of  neutrality  made  by  the 
Federal  Government  : 

cc  The  Government  have  had  the  honor  to  receive  the  cir- 
«  cular  Note  addressed  on  August  4th  of  the  present  year  to 
«  the  Powers  signing  Parties  to  the  treaties  of  1815,  wherein 
«  the  Federal  Council  declare  that  during  the  present  war  the 
«  Swiss  Confederation  will  defend  and  maintain  by  every 
«  means  in  its  power  the  neutrality  and  inviolability  of  its 
«  territory.  The  Imperial  Government  have  taken  cognizance 
«  of  this  declaration  with  sincere  satisfaction  and  trust  that  the 
«  Confederation,  thanks  to  its  powerful  army  and  to  the  unsha- 
«  kable  determination  of  the  entire  Swiss  people,  will  successfully 
«  oppose  any  violation  of  its  neutrality.  »  So  here  we  have  two 
States  neutralized  under  similar  conditions  and  with  a  similar 
object  (1)  :  Germany,  who  is  by  agreement  bound  to  respect 
and  to  enforce  them  both,  asks  the  one  to  violate  its  own  neu- 
trality for  her  benefit  and  declares  to  the  other  that  she  relies 
upon  its  determination  to  oppose  any  violation  of  its  neutra- 
lity !  Can  it  be  denied  that  her  interest  alone  is  taken  into 
consideration?  That  every  notion  of  neutrality  and  justice 
is  set  aside?  Had  a  different  strategic  plan  been  adopted  by 
the  German  authorities,  the  situation  would  have  been  reversed 

(J)  There  is  this  difference  that  whereas  Belgium  was  neutralized  by 
the  will  of  the  Powers,  the  neutrality  of  Switzerland  was  merely  reco- 
gnized by  those  Powers. 
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and  the  Swiss  Federal  Council  would  have  received  the  ulti- 
matum sent  to  Belgium.  This  has  perhaps  not  been  fully 
realized  in  Switzerland. 

With  the  very  text  of  the  ultimatum  before  us,  and  after 
the  foregoing  remark,  it  is  hardly  necessary  to  dwell  at  greater 
length  upon  the  character  of  the  Note  of  August  2nd.  The 
German  Government  demanded  of  Belgium  that  she  shall 
co-operate  in  a  criminal  act  and  stoop  to  cowardice  (1),  under 
the  name  of  friendly  neutrality. 

It  has  been  contended  that  Belgium  was  entitled  to  grant  or 
to  refuse  the  right  of  passage  just  as  she  chose,  that  the  con- 
cession demanded  of  her  was  quite  insignificant  (Professor 
Kohler).  Germany,  according  to  this  view,  would  only  have 
infringed  the  law  if  she  had  invaded  Belgian  territory  with  the 
intention  of  appropriating  it,  which  was  not  the  case,  according 
to  her  formal  declaration.  And  anyhow  there  was  no  obliga- 
tion on  the  part  of  Belgium  to  oppose  armed  resistance,  she 
might  have  rested  content  with  a  verbal  protest,  in  which  case 
she  would  have  been  treated  in  the  same  way  as  Luxemburg 
and  received  compensation  for  the  damage  inflicted  (2). 

What  would  have  been  said  in  Germany  had  Belgium  grant- 
ed to  France  such  a  concession  as  was  demanded  of  her  by 
the  German  Note?  It  is  hardly  necessary  to  reply  to  this 
question.  Say  what  she  will,  Germany  is  not  a  privileged 
nation,  nor  has  she  a  right  to  demand  that  which  ought  to  be 
denied  to  any  other  State.  The  foregoing  assertions  refute 
themselves  both  in  fact  and  in  law  ;  they  are  meaningless, 
except  on  the  part  of  those  for  whom  the  conceptions  of  honor, 
law  and  morality  are  negligible  quantities  if  their  material 
interest  is  involved  (3).     Belgium  was  entitled  to  grant  or  to 

(1)  The  word  used  by  Baron  Beyens. 

(2)  Baron  von  Welck,  Die  Schuld  Belgiens  (Jahrbiicher  fur  die 
Deutsche  Armee  und  Marine,  December  1915).    Fuehr,  op.  cit.,  p.  36. 

(3)  The  resistance  of  Belgium  is  incomprehensible,  says  Grasshoff 
(op.  cit.,  p.  6),  it  is  a  political  mistake  that  must  have  a  reason.  And 
Fuehr  (op.  cit.,  p.  191)  says  plainly  :  «  For  a  statesman  who  fully  rea- 
«  lizes  his  responsibility  to  his  countrymen,  not  the  honour  but  the  wel- 
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refuse  the  right  of  passage  in  so  far  only  as  a  State  is  always 
free  to  do  or  not  to  do  its  duty,  to  accept  or  to  evade  the  res- 
ponsibilities arising  from  its  position.  Belgium  was  not  in 
the  same  situation  as  Luxemburg,  which  the  Powers  had  depriv- 
ed of  the  means  of  resistance  ;  those  means  she  possessed,  and 
was  bound  to  use  in  the  performance  of  her  duty.  As  an 
American  jurisconsult  (Th.  Ion)  puts  it,  leaving  aside  all 
consideration  of  morality  and  self-respect,  it  may  be  asked 
what  guarantee  Belgium  had  that  her  territory  would  thus 
be  kept  outside  the  sphere  of  hostilities. 

«  fare  of  the  country  is,  and  must  be,  the  guiding  principle  of  his  decisions.  » 
To  this  realistic  political  maxim  I  am  fain  to  oppose  a  passage  of  Car- 
dinal Mercier's  Christmas  Mandate  for  1914  :  «  We  may  say  so  without 
«  unseemly  pride,  my  brethren,  our  little  Belgium  has  attained  to  the 
«  first  rank  in  the  esteem  of  the  nations.  There  have  been  here  and 
«  there,  I  know,  notably  in  Italy  and  in  Holland,  crafty  people  who 
«  have  said  :  Why  expose  Belgium  to  such  huge  losses  of  wealth  and  of 
«  men?  Would  it  not  have  been  sufficient  to  register  a  verbal  protest 
«  against  the  invasion  by  the  enemy,  or,  if  needs  be,  to  fire  a  gun  along 
«  the  frontier?  But  all  up  right -minded  men  will  side  with  us  against 
«  the  framers  of  such  mean  calculations.  Utilitarianism  is  neither 
«  for  individuals  nor  for  collective  bodies,  the  guiding  principle  of 
«  Christian  citizenship.  » 


Belgium's  Reply. 


Belgium  had  no  hesitation  in  replying  (1).  As  a  Belgian 
political  writer  expressed  it,  her  decision  was  impressed  upon 
her  by  duty  and  by  history. 

The  following  is  the  text  of  the  Note  handed  to  the  German 
Minister,  August  3rd.  at  7  A.M.  After  a  short  synopsis  of  the 
German  note,  the  Belgian  Note  continues  (2)  : 

«  This  Note  has  made  a  deep  and  painful  impression  upon 
«  the  Belgian  Government. 

«  The  intentions  attributed  to  France  by  Germany  are  in 
«  contradiction  to  the  formal  declaration  made  to  us  on  August 
«  1st,  in  the  name  of  the  French  Government. 

«  Moreover  if,  contrary  to  our  expectation,  Belgian  neutral- 
«  ity  should  be  violated  by  France,  Belgium  intends  to  fulfil 
«  her  international  obligations,  and  the  Belgian  army  would 
«  offer  the  most  vigorous  resistance  to  the  invader. 

«  The  treaties  of  1839,  confirmed  by  the  treaties  of  1870, 
«  vouch  for  the  independence  and  neutrality  of  Belgium  and 
«  are  the  guarantee  of  the  Powers,  and  notably  of  the  Govern- 
«  ment  of  H.  M.  The  King  of  Prussia. 

«  Belgium  has  always  been  faithful  to  her  international 
«  obligations  ;  she  has  carried  out  her  duties  in  a  spirit  of 
«  loyal  impartiality,  and  she  has  left  nothing  undone  to  main- 
«  tain  and  enforce  respect  for  her  neutrality. 

«  The  attack  upon  her  independence  with  which  the  German 

(1)  See  the  pathetic  recital  of  what  took  place  at  the  Belgian  Foreign 
Office  in  the  historical  night  of  August  1st. -August  2nd,  Revue  des  Deux- 
Mondes>  February  15th.  1916,  pp.  847-907.  The  writer,  M.  Albert 
de  Bassompierre,  has  reproduced  it  in  a  pamphlet  published  by  the 
Librairie  Perrin. 

(2)  Grey  Book,  n°  22. 
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«  Government  threatens  her,  constitutes  a  flagrant  violation  of 
«  international  law.  No  strategic  interest  justifies  such  a 
«  violation  of  law. 

«  The  Belgian  Government,  if  they  were  to  accept  the  pro- 
«  posals  submitted  to  them,  would  sacrifice  the  honor  of  the 
«  nation  and  betray  their  duties  towards  Europe. 

«  Conscious  of  the  part  which  Belgium  has  played  for  more 
«  than  eighty  years  in  the  civilization  of  the  world,  they  refuse 
«  to  believe  that  the  independence  of  Belgium  can  only  be 
«  preserved  as  the  price  of  the  violation  of  her  neutrality. 

«  If  this  hope  is  disappointed,  the  Belgian  Government 
«  are  firmly  resolved  to  repel  by  all  the  means  in  their  power, 
«  every  attack  upon  their  rights.  » 

"As  an  American  writer  (1)  observes,  few  diplomatic  docu- 
ments are  drawn  up  in  such  noble  language.  A  striking  tri- 
bute has  been  paid  to  Belgium  by  my  eminent  colleague 
Bergson,  whose  appreciation  I  am  glad  to  place  before  my 
readers.  «  I  have  long  taught  that  History  is  a  school  of 
«  immoralitjr,  but  I  will  say  this  no  longer,  after  the  example 
«  Belgium  has  just  set  to  the  world.  An  act  such  as  this 
«  redeems  the  greatest  villanies  of  mankind  and  makes  one 
«  feel  prouder  of  being  a  man.  »  Whether  or  not  Germany 
was  impressed  by  the  dignity  of  the  reply  to  her  ultimatum, 
it  is  a  curious  fact  that  she  did  not  make  that  reply  known  to 
the  German  public.  The  Frankfurter  Zeitung  for  August  8th., 
after  reproducing  the  German  Note  of  August  2nd.,  goes  on 
to  say  (another  lie)  :  «  The  German  note  has  remained  un- 
answered »  (2). 

For  a  country  conscious  of  its  honor  and  independence, 
there  could  be  no  different  reply  to  the  German  ultimatum. 
Expressed  in  firm  and  moderate  terms,  the  Belgian  Note  is  a 

(1)  Beck,  The  Proof,  an  enquiry  into  the  moral  responsability  for  the 
war  of  1914,  p.  25. 

(2)  To  a  propagandist  pamphlet  already  quoted,  Die  Wahrheit  itber 
den  Krieg,  is  annexed  the  German  Note  of  August  2nd.,  but  not  the 
Belgian  answer.    See  also  F.  Passelecq,  op.  cit.,  p.  27. 
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model  of  justice  and  straightforwardness  and  is  in  striking 
contrast  to  the  language  of  the  German  ultimatum,  character- 
ized by  violence  and  duplicity.  Belgium's  international 
status  had  been  plainly  established  by  treaties  to  which  Prussia 
was  a  signing  party ;  she  had  always  carried  out  her  internation- 
al duties  and  she  was  firmly  resolved  to  uphold  her  rights 
and  to  fulfil  her  obligations,  even  at  the  price  of  the  greatest 
hardships.  At  the  sitting  held  the  day  after  by  the  Belgian 
Parliament,  the  King  emphasized  the  latter  point  :  «  Should  we 
«  have  to  oppose  the  invasion  of  our  territory  and  defend  our 
«  threatened  homes,  that  duty,  painful  as  it  may  be,  will  find 
«  us  armed  and  resolved  to  the  bitterest  sacrifices...  » 

Let  us  note  this  plain  assertion  by  the  Belgian  Government 
that  they  have  always  carried  out  their  international  duties. 
Surely  if  this  assertion  could  be  denied,  now  was  the  time  for 
the  German  Government  to  do  so,  since  they  would  thus  have 
extenuated  the  gravity  of  the  act  committed  against  Belgium. 
This  they  abstained  ( 1 )  from  doing,  merely  instructing  the  German 
Minister  at  Brussels,  «  that  in  consequence  of  the  refusal  of 
«  the  Belgian  Government  to  entertain  the  well-intentioned 
«  proposals  made  to  them  by  the  German  Government,  the 
«  latter,  to  their  deep  regret,  find  themselves  compelled  to 
«  take  —  if  necessary  by  force  of  arms  —  those  measures  of 
«  defense  already  foreshadowed  as  indispensable,  in  view  of 
«  the  menace  of  France  )>  (2). 

(1)  In  the  last  conversation  held  with  the  Belgian  Minister  at  Berlin' 
Herr  von  Jagow  declared  :  «  Germany  has  no  reproach  to  make  against 
«  Belgium,  and  the  attitude  of  Belgium  has  always  been  perfectly 
«  straightforward  » ;  to  which  Baron  Beyens  made  reply  :  «  You  must 
«  therefore  acknowledge  that  Belgium  could  return  no  other  reply  than 
«  the  one  she  has  made  to  you,  unless  she  was  willing  to  forfeit  her 
c  honor.  It  is  with  nations  as  with  individuals,  nor  can  there  be  two 
«  sorts  of  honor,  one  for  peoples,  the  other  for  private  citizens.  You 
«  must  acknowledge  that  our  reply  could  not  but  be  what  it  is.  »  I  con- 
cede the  point  as  a  man,  but  as  Secretary  of  State,  I  have  no  opinion 
to  offer.  Waxweilee,  La  Belgique  neutre  et  loyale,  pp.  66-67  ;  Beyens, 
Germany  before  the  war,  p.  342. 

(2)  Grey  Book,  n°  24. 
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Two  "hours  after  the  handing  in  of  the  Note,  Belgian  territory- 
was  invaded  by  the  German  troops  at  Gemmerich,  a  few  miles 
from  Aix-la-Chapelle  (1).  I  will  not  allude  to  subsequent 
events,  nor  to  the  ruthless  war  waged  by  Germany  against 
Belgium.  This  lies  beyond  the  scope  of  my  subject  (2). 

Before  recording  the  attitude  of  the  German  Government 
at  the  very  moment  when  the  events  referred  to  above  were 
being  enacted,  it  behoves  me  to  mention  another  approach 
made  by  them  to  the  Belgian  Government.  The  following 
is  the  Note  forwarded  through  the  Netherlands  Foreign  Minis- 
ter, on  August  9th.  1914  (3). 

«  The  fortress  of  Liege  has  been  taken  by  assault  after  a 
«  brave  defence.  The  German  Government  most  deeply  regret 
«  that  bloody  encounters  should  have  resulted  from  the  Belgian 
«  Government's  attitude  towards  Germany.  Germany  is 
«  not  coming  as  an  enemy  into  Belgium.  It  is  only  through 
«  the  force  of  circumstances  that  she  has  had,  owing  to  the 
«  military  measures  of  France,  to  take  the  grave  decision  of 
v  entering  Belgium  and  occupying  Liege  as  a  base  for  her 
«  further  military  operations.  Now  that  the  Belgian  Army 
«  has  upheld  the  honor  of  its  arms  in  the  most  brilliant 
8  manner,  by  its  heroic  resistance  to  a  very  superior  force, 
8  the  German  Government  beg  the  King  of  the  Belgians  and 
«  the  Belgian  Government  to  spare  Belgium  the  horrors  of 
«  war.  The  German  Government  are  ready  for  any  compact 
8  with  Belgium  which  can  in  any  way  be  reconciled  with 
«  their  conflict  with  France.  Germany  gives  once  more  her 
8  solemn  assurance  that  she  does  not  harbor  the  intention 

(1)  The  Belgian  Government  waited  until  the  German  troops  ac- 
tually entered  Belgian  territory  before  appealing,  on  August  4  to  the 
armed  co-operation  of  the  guarantors.  It  was  only  on  August  5th.. 
when  the  Belgian  troops  had  been  fighting  for  24  hours,  that  they  heard 
of  Great-Britain's  answer  to  their  appeal. 

(2)  See  the  precise  explanations  given  by  Waxweiler,  op.  cit.t 
p.  198  and  following  pages  ;  also  La  violation  du  Droit  des  Gens  en  Bel- 
gique,  an  official  publication  by  the  Belgian  Government  with  a  masterly 
preface  by  M.  Van  den  Heuvei.. 

(3>  Grey  Book  n  '  62. 
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«  of  appropriating  Belgian  territory  for  herself,  and  that  such 
«  an  intention  is  far  from  her  thoughts.  Germany  is  still 
«  ready  to  evacuate  Belgium  as  soon  as  the  state  of  the  war 
«  will  allow  her  to  do  so.  » 

Could  Germany  be  under  any  delusion  as  to  the  true  nature 
of  this  proposal  which  she  gave  out  as  being  inspired  by  feel- 
ings of  humanity,  a  most  unlikely  supposition.  The  same 
motives  that  led  to  the  Belgian  Government's  reply  to  the 
Note  of  August  2nd.  underlay  this  Note  of  August  9th.,  as  the 
reply  to  this  Note  duly  remarks  (1)  : 

«  The  proposals  made  to  us  by  the  German  Government 
«  repeats  the  same  proposal  formulated  in  their  ultimatum 
«  of  August  2nd.  Faithful  to  her  international  obligations, 
«  Belgium  can  only  reiterate  her  reply  to  that  ultimatum,  the 
«  more  so  as  since  August  3rd.  her  neutrality  has  been  violated, 
«  a  distressing  war  has  been  waged  on  her  territory,  and  the 
«  guarantors  of  her  neutrality  have  responded  loyally  and 
«  without  delay  to  her  appeal.  » 

In  his  speech  in  the  Reichstag,  December  2nd.,  the  Chancellor 
declared  that  the  step  had  been  taken  at  the  request  of  the 
military  administration  ;  as  might  be  supposed,  the  interest 
of  Belgium  was  nowise  concerned.  By  yielding  to  Germany's 
sollicitation,  she  would  merely  have  given  herself  the  lie  and 
facilitated  German  military  operations. 

(1)  Grey  Book,  n°  65. 


The  Attitude  of  the  German  Government 


How  have  the  German  Government  themselves  characterized 
their  attitude  towards  Belgium? 

This  has  been  established  by  positive  documents,  well  known 
indeed,  but  which  cannot  be  quoted  and  perused  too  often  for 
the  purpose  of  extricating  the  truth  from  the  mass  of  accusa- 
tions subsequently  levelled  at  Belgium  by  the  apologists  of 
Germany  who,  carried  away  by  their  zeal,  frequently  exceed 
the  claims  put  forward  by  their  client  herself. 

On  August  4th.,  the  British  Ambassador  at  Berlin,  Sir  E.  Gos- 
chen,  called  on  the  Secretary  of  State  in  the  afternoon  and 
enquired,  in  the  name  of  Ins  Government,  whether  the  Impe- 
rial Government  would  refrain  from  violating  Belgian  neutral- 
ity. Herr  von  Jagow  at  once  replied  that  he  was  sorry  to 
say  his  answer  must  be  «  No  »,  as,  in  consequence  of  the  German 
troops  having  crossed  the  frontier  that  morning,  Belgian 
neutrality  had  already  been  violated.  Herr  von  Jagow  went 
into  the  reasons  why  the  Imperial  Government  had  been 
obliged  to  take  this  step,  namely,  that  they  had  to  advance 
into  France  by  the  quickest  and  easiest  way,  so  as  to  be  able  to  get 
well  ahead  with  their  operations  and  endeavor  to  strike  some 
decisive  blow  as  early  as  possible.  It  was  a  matter  of  life  and 
death  for  them,  as  if  they  had  gone  by  the  more  southern  route 
they  could  not  have  hoped,  in  view  of  the  paucity  of  roads  and  the 
strength  of  the  fortresses,  to  have  got  through  without  formidable 
opposition,  entailing  great  loss  of  time  (1). 

The  German  Secretary  of  State  spoke  for  once  with  entire 
frankness  ;  he  made  no  reference  to  any  hostile  acts  ascribed 
to  France  or  Belgium  ;  he  pleaded  no  grievance  against  the 


(1)  Grey  Book,  n°  160. 
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latter  country  (which  is  in  accordance  with  the  language  held 
by  him  to  Baron  Beyens),  he  merely  pleaded  the  military  rea- 
sons inspiring  the  conduct  of  the  German  Government. 

A  few  hours  later,  Sir  E.  Goschen  again  called  upon  Herr 
von  Jagow  and  informed  him  that  unless  the  Imperial  Govern- 
ment could  give  the  assurance  by  12  o'clock  that  night  that 
they  would  proceed  no  further  with  their  violation  of  the 
Belgian  frontier  and  stop  their  advance,  he  had  been  instruct- 
ed to  demand  his  passports...  Herr  von  Jagow  replied  that 
to  his  great  regret  he  could  give  no  other  answer  than  that 
which  he  had  given  earlier  in  the  day,  namely  that  the  safety 
of  the  Empire  rendered  it  absolutely  necessary  that  the  Imperial 
troops  should  advance  through  Belgium.  As  will  be  seen,  no 
other  reasons  are  alleged  but  strategic  reasons,  to  which  I 
will  refer  again  later  on. 

Finally,  after  the  Imperial  Chancellor  had,  in  the  Reichstag, 
made  the  notorious  declaration  reported  here  below,  the  Brit- 
ish Ambassador  had  a  last  interview  with  him.  It  was  in  the 
course  of  this  interview  that  was  uttered  the  famous  sentence 
so  characteristic  of  the  moral  and  legal  conscience  of  the 
German  statesman  :  «  He  (the  German  Chancellor)  said  that 
«  the  step  taken  by  His  Majesty's  Government  was  terrible 
«  to  a  degree  ;  just  for  a  word,  neutrality,  a  word  which  in 
«  war  time  had  so  often  been  disregarded,  just  for  a  scrap  of 
a  paper,  Great-Britain  was  going  to  make  war  on  a  kindred 
«  nation  who  desired  nothing  better  than  to  be  friends  with 
b  her  »  (1).  Thus,  for  Herr  von  Bethmann-Hollweg,  neutrality 
does  not  imply  a  number  of  rights  and  duties,  it  is  just  a  word  ; 
a  treaty  embodying  solemn  engagements  is  just  a  scrap  of 
paper.  It  is  hard,  indeed,  to  discuss  international  law,  or 
law  of  any  kind  whatever,  with  a  man  possessed  of  such  a 
mentality. 

On  second  thoughts,  and  when  he  was  apprized  of  thee  ffect 
produced  on  neutrals  by  his  cynical  outspokenness,  the  Chan- 

(1)  Blue  Book,  n°  160. 


42         THE  FIRST  VIOLATIONS  OF  THE  LAW  OF  NATIONS 

cellor  came  to  the  conclusion  that  he  had  gone  too  far.  The 
«  scrap  of  paper  »  phrase  had  not  been  well  received  abroad  (1) ; 
it  could  not  be  denied  boldly,  so  an  attempt  had  to  be  made 
to  explain  it  away,  which  the  Chancellor  did  a  few  months 
later,  January  24th.,  in  an  interview  with  an  American  jour- 
nalist (2)  :  «  /  am  surprised  to  hear  that  the  expression  «  a  scrap 
«  of  paper  »,  of  which  I  made  use  in  my  last  conversation 
«  with  the  British  Ambassador  concerning  the  treaty  of  Belgian 
«  neutrality,  has  caused  such  an  unfavorable  impression  in 
«  the  United  States.  The  expression  was  used  by  me  with 
«  an  intention  and  in  a  shape  quite  different  from  those  ascribed 
«  to  it  and  the  impression  gathered  can  only  be  attributed  to 
«  the  biased  commentaries  of  our  enemies.  »  It  had  required 
no  great  effort  to  point  out  the  alarming  nature  of  the  German 
Chancellor's  phrase  ;  to  look  upon  a  treaty  as  a  scrap  of  paper 
is  to  undermine  the  rules  of  human  intercourse  whether  be- 
tween nations  or  private  individuals.  The  fact  may  well  be 
wondered  at,  on  the  other  hand,  that  it  took  six  months  for 
Herr  von  Bethmann-Hollweg  to  hear  with  surprise  the  bad 
effect  produced  by  his  words.  Let  us  now  examine  the  explan- 
ation given  of  them.  The  day  before  the  above  conversa- 
tion took  place,  the  Chancellor  stated,  Sir  Edward  Grey  had 
delivered  a  speech  leaving  the  intentions  of  England  open 
to  doubt.  England  was  to  be  guided  by  her  interests  alone  ; 
she  drew  the  sword  solely  because  she  believed  it  was  to  her 
interest  to  do  so.  «  Had  Belgian  neutrality  alone  been  con- 
«  cerned,  she  would  not  have  gone  to  war.  That  is  what 
«  I  meant  when  I  declared  to  Sir  E.  Goschen  that  among  the 
«  reasons  which  had  impelled  England  to  go  into  the  war,  the 
«  Belgian  neutrality  treaty  had  for  her  only  the  worth  of  a 
«  scrap  of  paper.  » 

(1)  According  to  the  pamphlet  Die  Wahreit  uber  den  Krieg,  the  Chan- 
cellor was  perfectly  justified  in  saying  that  he  looked  upon  the  principle 
of  Belgian  neutrality  as  just  a  scrap  of  paper. 

(2)  See  the  account  of  this  interview  published  in  The  American 
Journal  of  Internationa?  Tqvj,  July,  1915,  p.  717. 
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The  value  of  this  explanation  may  safely  be  left  to  the 
reader's  judgment,  nor  shall  I  transgress  the  bounds  of  mode- 
ration in  saying  that  it  is  an  impudent  attempt  to  reverse  the 
roles,  and  that  in  the  conversation  of  August  4th,  the  accuracy 
of  which  the  Chancellor  nowise  contests,  there  is  nothing  to 
bear  out  this  sophistical  explanation  (1). 

To  that  self -same  historical  day  of  August  4th.,  marked 
by  the  invasion  of  Belgium  and  by  the  diplomatic  conversa- 
tions reported  above,  belongs  the  review  of  events  made  in 
the  Reichstag  by  the  Chancellor  —  a  review  of  which  the 
importance  cannot  be  exaggerated,  but  every  word  should 
be  borne  in  mind  : 

«  Gentlemen,  we  are  now  in  a  state  of  necessity  (Notwehr) 
«  and  necessity  (Not)  knows  no  law.  Our  troops  have  occu- 
«  pied  Luxemburg  and  perhaps  have  already  entered  Belgian 
«  territory. 

«  Gentlemen,  that  is  a  breach  of  international  law.  It  is 
k  true  that  the  French  Government  declared  at  Brussels  that 
«  France  would  respect  Belgian  neutrality  as  long  as  her 
«  adversary  respected  it.  We  knew,  hovever,  that  France 
«  stood  ready  for  an  invasion.  France  could  wait,  we  could 
«  not  !  A  French  attack  on  our  flank,  on  the  lower  Rhine, 
«  might  have  been  disastrous.  Thus  we  were  forced  to  ignore 
«  the  rightful  protests  of  the  Governments  of  Luxemburg  and 
«  Belgium.  The  wrong  —  I  speak  openly  —  the  wrong  we 
«  thereby  commit  we  will  try  to  make  good  as  soon  as  our 
«  military  aims  have  been  attained. 

«  He  who  is  menaced  as  we  are  and  is  fighting  for  his  highest 
«  possession  can  only  consider  how  he  is  to  hack  his  way  through 
«  (durchhauen)  »  (2). 

(1)  Cfer  Beck  (op.  cit.,  p.  248  and  foil.)  as  regards  these  explanations 
of  the  German  Chancellor. 

(2)  The  pamphlet  Die  Wahrheit  uber  den  Krieg  states  that  after  this 
speech  on  August  4th.,  «  the  whole  house  rose  to  a  man,  the  prolonged, 
«  frantic  and  unanimous  applause  of  every  party  drowned  the  voice  of  the 
«  speaker  in  the  course  and  at  the  end  of  his  oration  ».  The  pamphlet 
goes  on  to  say  :  «  It  is  a  fact  that  we  have  violated  the  neutrality  of 
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This-  declaration  is  as  plain,  the  admission  as  brutal  as 
possible.  The  Chancellor  makes  no  pretence  of  justifying 
Germany's  action  ;  he  speaks  of  necessity  as  accounting  for 
the  fact,  without  seeking  to  derive  from  that  necessity  the 
legal  theory  which  his  apologists  have  attempted  to  build  up 
later  on.  Germany  violates  international  law  and  commits 
an  illegal  act;  this,  her  most  highly  qualified  representative 
admits  in  so  many  words.  Need  we  really  add  a  single  word 
of  our  own  to  decide  the  case  ? 

Besides,  how  can  any  one  feel  the  least  hesitation  in  passing 
judgment  upon  Germany?  If  there  is  one  intangible  right 
possessed  by  every  independent  State,  that  right  is  to  have 
its  territory  respected,  and  for  this  there  is  no  need  of  a  formal 
text,  it  results  from  the  very  nature  of  things.  As  an  American 
jurist  (1)  has  aptly  observed,  too  narrow  a  view  is  taken  by 
those  who  criticize  Germany's  act  upon  the  exclusive  basis 
of  the  treaties  signed  by  her.  She  ought  to  have  respected 
Belgian  territory  quite  independently  of  any  treaty,  and  by 
entering  it  forcibly,  she  committed  ipso  facto,  an  outrage 
condemned  by  international  law.  Some  have  appealed  to 
the  First  Article  of  the  Fifth  Hague  Convention,  1907,  pro- 
claiming the  inviolability  of  the  territory  of  neutral  Powers  ; 
such  territory  Germany  violated.  But  Germany's  supporters, 
who  are  never  at  a  loss  for  an  argument,  have  objected  that 
the  Fifth  Convention  was  not  binding  upon  Germany  because 
it  had  not  been  ratified  by  all  the  belligerents.  Without 
stopping  to  enquire  whether  at  the  precise  moment  when  the 
invasion  of  Belgium  took  place  the  Fif ftr  Convention  was 
binding  or  not,  in  that  it  had  not  been  signed  and  ratified  by 
all  the  States  concerned,  I  would  observe  that  the  rule  under 

«  Belgium,  but  we  promised  Belgium  to  preserve  her  integrity  to  the  full 
«  and  to  pay  compensation  if  she  would  take  this  necessity  into  consi- 
«  deration.  »  Belgium  would  not  have  suffered  more  than  Luxemburg. 
England  should  have  advised  Belgium  to  accept  our  proposal.  «  Had 
England  done  this,  then  indeed  would  the  treaty  of  1839  been  «  just  a 
scrap  of  paper  »,  as  far  as  she  was  concerned. 
(1)  Beck,  op.  cit.,  pp.  237  and  238. 
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consideration  does  not  derive  its  force  from  being  incorporated 
in  the  Hague  Conventions  ;  the  latter  merely  gave  recognition 
to  a  right,  but  did  not  create  it ;  it  drew  attention  to  a  self-evident 
principle,  for  the  purpose  of  drawing  therefrom  certain  practical 
consequences. 

What  makes  the  guilt  of  Germany  more  serious  is  the  fact 
that  this  very  neutrality  she  was  violating,  she  had  solemnly 
promised  to  respect  and  to  enforce.  This  it  was  that  parti- 
cularly struck  public  opinion  throughout  the  world,  that 
should  have  influenced  her  all  the  more  in  that,  leaving  aside 
the  consideration  of  violated  right  and  the  sympathy  due  to  an 
unfortunate  nation,  there  could  not  but  occur  to  certain  States 
the  very  natural  idea  that  each  of  them  was  threatened  with 
a  like  proceeding,  whenever  Germany's  interests  should  so 
demand. 

For  Germany  not  to  hesitate  to  «  plead  guilty  »  before  the 
tribunal  of  mankind,  for  her  merely  to  state  that  she  was  com- 
mitting a  breach  of  the  law,  while  endeavoring  to  excuse  her 
conduct,  she  could  indeed  have  had  nothing  to  say  for  her  own 
defence  or  in  condemnation  of  her  victim.  She  must  long 
have  studied  their  respective  situations  and  bethought  herself 
of  every  grievance  she  might  bring  against  Belgium  in  the  event 
of  a  refusal  on  the  part  of  the  Belgian  Government  to  accede 
to  the  proposal  made  to  them.  It  was  greatly  to  her  interest 
to  endeavor  to  obtain  more  easy  acceptance  of  the  extraor- 
dinary line  of  action  she  advocated,  first  from  Belgium  herself, 
and  subsequently  from  the  other  States  concerned.  The  fact 
that  she  found  nothing  to  ablage  in  this  sense,  appears  to  me 
a  decisive  refutation  of  the  argument  trumped  up  by  her 
apologists  and  based  upon  antecedent  facts,  known  to  every- 
body. Can  it  seriously  be  contended,  for  instance,  that  the 
treaties  of  1839  were  annulled  by  the  treaties  of  1870?  That 
the  neutrality  of  Belgium  had  come  to  an  end  with  the  incor- 
poration of  the  Congo  State  (1)?    That.  Germany  was  not 

(1)  Rathgen,  Preussische  Jahrbucher,  December  1915,  The  Foreign 
Policy  of  Belgium  and  the  Congo  State,  a  wordy  exposition  of  the  diverse 
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bound  by  an  agreement  contracted  by  France?  All  these  are 
wretched  quibbles  of  which  the  German  Government  disdained 
to  avail  themselves,  but  which  a  number  of  polemists,  whose 
zeal  exceeded  their  discretion,  have  thought  fit  to  collect  from 
the  scrap-heap  on  the  belief,  no  doubt,  that  of  a  mass  of  pretexts, 
be  they  never  so  worthless,  some  are  sure  to  produce  the  desir- 
ed effect. 

The  outspoken  attitude  taken  up  by  the  Chancellor  was 
a  cause  of  considerable  embarrassment  to  the  apologists  of 
Germany,  who  have  therefore  attempted  to  explain  that 
attitude  to  their  own  satisfaction.    One  of  them  (1)  goes  so 

incidents  that  occured  in  connection  with  the  Congo,  tending  to  illustrate 
the '  disinterested  and  well-meaning  policy  of  Germany  :  «  We  have  not 
sought  to  seize  Belgian  Congo  ;  all  we  desired  was  economic  collabo- 
«  ration.  But  as  the  Belgians  have  sided  with  our  enemies,  they  may 
«  very  well  have  to  bear  the  consequences.  » 

Schoenborn  observes  :  The  first  duty  of  a  State  subjected  to  perma- 
nent neutrality  is  to  avoid  becoming  involved  in  war  with  another 
State.    Now  by  annexing  Congo,  Belgium  allowed  herself  to  be  drawn 
into  the  vortex  of  international  politics.    The  question  has  been  raised, 
as  well  it  might,  whether  a  neutralized  State  such  as  Belgium  could 
properly  acquire  a  colony.    Clearly  the  neutrality  guarantee  did  not 
extend  to  that  colony,  which  would  have  been  contrary  to  the  very 
text  of  the  treaties  of  1831  and  1839,  since  the  guarantee  was  formally 
restricted  to  the  territory  defined  by  treaty.    Now  was  it  compatible 
with  neutrality  that  Belgium  should  acquire  a  colony,  if  the  latter  was 
to  be  neither  neutral  nor  guaranteed?    The  point  has  given  rise  to 
somewhat  heated  controversy.    Even  supposing  the  reply  to  have  been 
in  the  negative,  this  would  not  have  entailed  the  consequence,  in  law, 
of  the  suppression  of  Belgian  neutrality  and  of  its  guarantee,  it  could 
only  lead  to  remonstrances  on  the  part  of  the  guarantors.    But  all  this 
is  now  idle  talk  ;  the  question  no  longer  exists,  since  the  guarantor 
Powers  unreservedly  recognized  the  annexation  of  Congo  by  Belgium. 
This  occured  long  before  1914  and  could  not  constitute  a  grievance 
at  that  time,  nor  did  the  German  Government   avail  themselves 
thereof. 

(1)  Beer,  Volkerrecht  und  Krieg,  Leipzig,  1914.  Maximilian  Harden 
has  expressed  himself  on  the  subject  with  his  customary  brutality  : 
c  At  the  outbreak  of  war,  the  egregious  blunder  was  the  loud  confes- 
«  sion  that  Germany  had  violated  Belgian  neutrality.  From  that 
«  confession  neither  God  nor  the  Devil  will  ever  deliver  us.  Attempts 
«  made  after  the  event  to  insinuate  that  others  stood  ready  to  violate 
«  that  neutrality  for  their  "own  benefit  will  not  avail  to  justify  us... 
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far  as  to  observe  :  «  Twice  has  the  Chancellor  acknowledged 
the  violation  of  Belgian  territory  and  declared  it  to  be  a  breach 
of  international  law.  Notwithstanding  this  declaration,  how- 
ever, it  may  be  questioned  if  the  act  of  making  use  of  Belgian 
territory  to  enter  France  was  contrary  to  the  law  of  nations, 
or  if  it  was  permissible.  Whether  the  Chancellor  would  have 
done  better  to  abstain  from  such  an  acknowledgment  is  another 
matter,  it  is  not  for  us  to  judge  our  diplomacy.  Truly  a 
strange  situation,  when  a  Government  is  seen  to  judge  their 
own  conduct  more  severely  in  point  of  law  than  is  done  by  a 
jurisconsult  ;  usually  the  reverse  is  the  case  (1). 

Another  (2)  has  thought  fit  to  enter  into  details  and  has 
improved  the  occasion  for  the  purpose  of  delivering  a  some- 
what unexpected  eulogy  of  the  Chancellor  :  «  The  words  so 
often  quoted  as  an  official  admission  of  Germany's  crime 
towards  Belgium  cannot,  in  my  opinion,  be  properly  under- 
stood without  taking  into  account  the  circumstances  in  which 
they  were  uttered  and  the  exceptional  personality  of  the  orator. 
Though  little  known  in  the  States,  Dr.  von  Bethmann-Hollweg 
enjoys  a  European  reputation  for  honesty  and  straightfor- 
wardness ;  on  this  point  all  are  agreed.  He  is  a  philosopher- 
statesman.  The  philosopher  could  only  regard  the  invasion 
of  Luxemburg  as  constituting  in  itself  a  wrong  to  be  regretted 
and  a  breach  of  international  law,  notwithstanding  the  perfectly 
valid  legal  excuses  put  forward  by  himself  (i.e.  the  right  of 
self-defense).  To  the  statesman  other  considerations  presented 
themselves.  It  should  not  be  forgotten  that  it  was  he  who 
had  drawn  up  the  note  of  August  2nd..    In  his  honest  desire 

«  I  do  not  believe  that  France  intented  to  attack  our  Rhenish  provinces 
«  through  Belgium.  »  (Die  Zukunft,  October  14th.  1914). 

(1)  Schoenborn,  op.  tit.,  remarks  that  it  must  be  confessed  the 
speech  of  August  4th.  has  produced  a  painful  impression  upon  neutrals, 
but  it  was  really  a  political  manoeuvre,  meant  to  make  it  easier  for 
Belgium  to  adopt  a  conciliatory  attitude  and  to  be  content  with  lodging 
a  purely  formal  protest;  furthermore  it  afforded  Great-Britain,  who  had 
not  yet  declared  her  intentions,  a  guarantee  for  the  subsequent  evacua- 
tion of  Belgium. 

(2)  Fuehr,  op.  cit.,  pp.  101  and  foil. 


48         THE  FIRST  VIOLATIONS  OF  THE  LAW  OF  NATIONS 

to  keep  Belgium  outside  the  struggle,  he  had  endeavored  to 
make  that  note  acceptable  to  Belgium  ;  no  doubt,  when  he 
spoke  in  the  Reichstag,  he  still  hoped  that  the  Belgian  people 
might  yet  submit  to  the  unavoidable  demands  of  Germany 
and  he  wished  to  pledge  himself  publicly  to  the  earliest 
possible  reparation  of  the  momentary  wrong  inflicted  upon 
them  (1). 

I  have  made  a  point  of  reproducing  in  its  entirety  this 
explanation  of  the  speech  of  August  4th.  To  some  the  Chan-, 
cellor's  solicitude  for  Belgium  may  appeal,  no  doubt  ;  it  is 
but  a  further  case  of  duplicity.  Of  course,  Germany  would 
have  asked  for  nothing  better  than  to  have  had  Belgium  as  an 
accomplice,  but  she  at  once  realized  that  this  was  impossible, 
and  she  took  revenge  for  her  disappointment  by  making  war 
upon  her  without  regard  to  existing  agreements  or  the  dictates 
of  humanity.  On  August  4th.,  the  Chancellor  believed  that 
the  resistance  afforded  by  Belgium  would  not  be  very  serious, 
that  it  would  retard  but  little  the  victorious  advance  of  the 
German  armies  ;  there  was  consequently  no  need  to  trouble 
about  the  explanation  to  be  afforded.  The  explanation  given 
to  the  Reichstag  was  calculated  to  please  the  German  people, 
accustomed  to  consider  that  might  is  right,  and  the  neutrals 
would  not  dream  of  protesting  against  a  victorious  belligerent. 
When  it  was  realized  that  the  course  of  events  was  not  such  as 
had  been  expected,  that  attention  had  begun  to  be  drawn  to 
the  circumstances  in  which  the  war  broke  out,  then  only  did 
it  appear  necessary  to  explain  away  the  incautious  words  of 
August  4th.  Complaisant  polemists  did  their  best  in  this 
direction,  and  the  Chancellor  himself,  in  a  speech  on  December 
2nd.  1914,  to  which  I  shall  refer  presently,  endeavored  to 
take  back  his  words  of  August  4th.    But  the  attempt  was 

(1)  Baron  von  Richthofen,  in  an  interview  referred  to  above,  says 
of  the  Chancellor's  declaration  :  «  The  Chancellor  was  perfectly  aware 
«  of  the  Belgian  Government's  doings,  but  he  still  hoped,  at  that  time, 
(t  to  bring  Belgium  to  terms  and  the  expression  of  his  regret  was  merely 
«  intended  to  prepare  the  ground  for  the  future.  » 
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made  in  vain.  Nothing  can  obliterate  the  naked  fact  and  his 
admission  of  the  nature  of  the  deed. 

How  can  there  be  any  hesitation  in  respect  of  Germany's 
attitude  towards  Belgium  %  There  is  no  need  for  subtle  argu- 
ment either  to  condemn  that  attitude,  or  to  justify  the  resis- 
tance of  Belgium.  Common  sense  and  good  faith  are  amply 
sufficient. 

Belgium  is  an  independent  state.  Germany,  who  is  about 
to  attack  France,  considers  that  it  will  be  more  advantageous 
for  her  not  to  do  so  directly,  but  to  reach  French  territory  by 
passing  through  Belgian  territory.  She  demands  the  right 
of  way  as  a  form  of  friendly  neutrality.  Supposing  for  an 
instant  that  Belgium  had  been  bound  by  no  treaty,  could  she 
accede  to  such  a  demand  and  yet  claim  to  preserve  her  neutral- 
ity? Clearly  not  :  it  is  an  elementary  principle,  in  accordance 
both  witn* common  sense  and  with  law,  that  a  neutral  may  not 
tender  assistance  to  a  belligerent  without  himself  becoming 
a  belligerent,  nor  is  it  easy  to  conceive  a  more  direct  form  of 
assistance,  or  one  more  dangerous  for  the  adversary,  than  to 
permit  the  latter  to  be  attacked  at  a  point  where,  under  normal 
conditions,  he  cannot  expect  such  an  attack.  If  in  former 
times,  when  the  doctrine  of  neutrality  had  not  been  worked 
out  sufficiently,  there  were  to  be  found  writers  who  admitted 
that  a  neutral  might  allow  a  belligerent  to  pass  through  his 
territory  without  infringing  the  law,  I  do  not  suppose  that 
at  the  present  time  any  sober-minded  jurist  would  counte- 
nance such  a  theory,  in  contradiction  with  the  whole  trend  and 
development  of  the  laws  of  neutrality  and  with  a  just  concep- 
tion of  the  relations  between  neutrals  and  belligerents.  This 
is  not  so  much  a  question  of  law  as  one  of  honesty  and  common 
sense  (1). 

(1)  I  will  merely  record  the  words  of  the  American  Professor  James 
W.  Garner  on  the  subject  :  «  It  is  impossible  to  reach  any  other  con- 
«  elusion  than  that  the  German  demand  upon  Belgium  for  a  right  of 
«  way  for  their  troops  across  Belgian  territory  was  one  which  Belgium 
«  had  no  lawful  right  to  grant.    If  was  not  only  her  right  but  her  duty,  to 
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Belgium,  if  she  wished  to  remain  neutral,  could  not  therefore 
accede  to  Germany's  demand,,  and  Holland,  for  instance,  would 
have  been  in  the  same  case.  Moreover,  and  this  cannot  be 
repeated  too  often,  Belgium  was  not  neutral  by  her  own  free 
will  only  ;  she  was  neutral  by  virtue  of  an  international  aggree- 
ment  to  which  she  was  a  party.  She  had  been  recognized  as 
a  neutral  State.  She  had  bound  herself  to  observe  neutrality 
towards  all  other  Powers,  so  that  the  line  of  conduct  she  adher- 
ed to  was  imposed  upon  her  by  a  formal  agreement,  with  the 
violation  of  which  she  might  justly  have  been  reproached  by 
the  signatories  of  the  treaty  of  1839.  And  what  made  Ger- 
many's responsability  all  the  greater  was  the  fact  that  not 
only  was  she  bound,  by  virtue  of  the  general  principles  of 
law,  and  by  a  special  treaty,  herself  to  respect  Belgian  territory, 
but  also  to  enforce  respect  for  that  territory.  This  is  the  all- 
essential  point  on  which  too  much  stress  cannot  be  laid,  a  point 
that  ought  to  have  been  considered  by  the  different  States, 
whether  great  or  small,  that  were  equally  threatened  by  such 
a  precedent,  a  point  that  should  have  aroused  their  indigna- 
tion. This  it  is,  in  short,  that  accounts  for  the  efforts  made  by 
Germany  and  by  her  advocates  to  disguise  the  true  character 
of  her  acts  and  to  present  them,  after  the  event,  as  being  excused 
by  legal  principles  and  by  the  conduct  of  Belgium  herself. 

Some  have  presumed  to  contend  that  neutrality  does  not  neces- 
sarily imply  territorial  inviolability,  that  in  the  case  of  Belgium, 
territorial  inviolability  was  neither  imposed  nor  guaranteed, 
that  Belgium  was  under  no  obligation  whatever  to  oppose 
the  passage  of  the  German  army  (1).    According  to  them  there 

«  refuse  the  demand,  and  it  is  entirely  to  her  honor  that  sh6  did  so  to 
«  the  utmost  in  her  power  »  (Some  Questions  of  International  Law  in  the 
European  War,  See  The  American  Journal  of  International  Law,  January 
1915,  p.  83).  Also  the  very  firmly- worded  opinion  of  the  Swiss,  Rivieb, 
Principes  du  Droit  des  Gens,  p.  399,  and  of  the  German,  Geffiken,  in 
Holtzendorff's  Handbuch  des  Volkerrechts,  IV,  p.  139. 

(1)  F.  Nobden,  Neutral  Belgium  and  Germany,  Brussels,  1915  ;  the 
author  styles  himself  «  avocat  a  la  Cour  d'Appel  de  Bruxelles  »  ;  Kohler 
makes  him  out  to  be  a  Belgian,  but  he  is  very  likely  a  German,  and  this 
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is  an  impenetrable  neutrality  and  one  that  is  penetrable,  the 
neutrality  of  Belgium  belonging  to  the  latter  category.  And 
Belgium  was  wrong  to  refuse  the  right  of  way  demanded  by 
Germany,  who  broke  no  engagement,  violated  no  principle 
of  law,  having  declared  that  it  was  not  her  intention  to  appro- 
priate Belgian  territory. 

It  is  surely  unnecessary  to  enter  into  lengthy  explanations 
to  demonstrate  that  when  it  was  stipulated  on  the  one  hand 
that  Belgium,  within  the  limits  ascribed  to  her,  should  form  an 
independent  and  perpetually  neutral  State,  and  on  the  other 
hand  that  this  provision,  together  with  all  others  contained  in 
the  same  treaty,  was  placed  under  the  guarantee  of  the  contrac- 
ting Powers,  the  intention  was  to  recognize  and  guarantee 
the  integrity  of  Belgium's  territory.  Belgium  is  at  least  in  as 
favorable  a  position  as  a  State  concerning  which  no  treaty 
has  been  made.  According  to  first  principles,  such  a  State 
would  possess  an  absolute  right  to  the  respect  of  its  territory. 
Was  the  treaty  of  1839  meant  to  restrict  that  position  to  the 
detriment  of  Belgium?  Certainly  not  ;  the  intention  was  not 
to  curtail  Belgium's  rights,  but  to  define  her  duties  as  well 
as  the  obligations  of  the  guarantors. 

alone  can  account  for  the  tone  of  the  pamphlet,  which  on  the  part  of  a 
Belgian  would  be  sheer  treason. 

According  to  Prof.  Kohler  (Not  kennt  kein  Gebot,  p.  33),  a  State's 
independence  does  not  do  away  with  any  obligations  that  may  be  laid 
upon  that  State,  for  instance  the  obligation  to  tolerate  the  passage  of 
troops.  Wherefore  the  guarantee  of  the  Powers,  Germany  included,  did 
not  imply  the  interdiction  of  such  passage.  «  In  this  respect,  Belgium 
did  not  have  to  be  treated  otherwise  that  any  non-neutralized  State, 
for  Belgium  was  guatanteed  solely  as  a  sovereign  state,  but  not  as  one 
upon  which  no  attack  could  be  made.  There  was  thus  no  need  to  tear 
up  the  paper  of  the  neutralization  treaty,  for  that  paper  contained 
nothing  to  prevent  the  passage  of  the  German  troops.  » 

One  remains  astounded  before  such  assertions  on  the  part  of  a  renown- 
ed jurist.  So  a  neutral  State  is  not  entitled  to  the  inviolability  of 
its  territory  and  belligerents  may  march  across  that  territory  without 
disregarding  their  duty  !  A  treaty  guaranteeing  a  State's  sovereignty 
does  not  prevent  the  guarantor  from  demanding  the  right  of  way  for 
his  troops  !  Surely  a  perversion  of  the  most  elementary  notions  of 
law  and  common  sense. 
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Is-  it  permissible  to  quibble  over  a  verbal  difference  in  the 
treaties  of  1831,  to  claim  that  the  treaty  of  November  15th 
guarantees  merely  the  integrity,  not  the  inviolability  of  Belgian 
territory,  as  if  the  one  did  not  imply  the  other?  A  former 
Belgian  military  officer,  who  has  republished  since  the  war 
began,  a  pamphlet  written  by  himself  in  1889,  to  give  expres- 
sion to  his  hatred  for  the  Government  of  his  own  country  and 
to  his  admiration  for  Germany,  delivers  himself  as  follows  : 
«  Neutrality  was  imposed  upon  us  and  guaranteed.  There 
«  was  no  obligation  on  our  part  to  maintain  our  territorial  invio- 
«  lability.  There  was  a  question  at  first  of  guaranteeing  that 
«  inviolability,  which  is  a  very  different  matter  from  laying 
«  upon  us  the  obligation  of  enforcing  it  ourselves  ;  but  this 
«  guarantee  was  subsequently  withdrawn.  Its  withdrawal 
«  has  placed  us  once  for  all,  in  this  respect,  upon  the  same  footing 
«  as  other  States  that  enjoy  full  sovereign  rights.  » 

Can  one  take  up  a  position  more  inconsistent  with  history, 
public  law,  and  even  with  common  sense?  So  the  whole  of 
Europe,  Germany  included,  was  laboring  under  a  strange 
delusion  in  supposing  there  was  a  neutral  Belgium,  whose 
situation  was  similar  to  that  of  Switzerland  (1),  a  country 
about  which  no  such  quibble  has  ever  been  raised.  But  if  it 
had  suited  Germany  to  pass  through  Switzerland  in  order  to 
reach  France,  complaisant  writers  would  no  doubt  have  been 
found  to  undermine  Swiss  neutrality  and  to  try  and  demons- 
trate that  that  neutrality  was  penetrable,  to  use  Major  Girard's 
expression  (2). 

(1)  On  several  occasions  Belgium  has  been  likened  to  Switzerland 
in  this  respect.  Talleyrand  stated  in  a  dispatch  to  his  government  : 
«  The  recognition  of  Belgium's  neutrality  henceforth  places  this  country 
«  on  the  same  footing  as  Switzerland.  » 

(2)  Before  the  War.  Two  Pages  of  History,  by  Major  Girard,  Brussels, 
1916.  See  p.  100.  The  passages  in  italics  were  given  in  that  form  by 
the  author.  The  first  part  of  the  book  is  a  reproduction  of  a  pamphlet 
published  in  1889,  under  the  title  La  Belgique  et  la  guerre  prochaine. 
The  writer  foretold  at  the  beginning,  that  in  any  European  conflict 
England  would  side  with  the  Ttalo- Germanic  group.    He  confesses  in  a 
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The  minutes  of  the  London  Conference  throw  no  light 
upon  the  origin  of  the  neutralization  of  Belgium.  Whose  idea 
was  it?  No  explanation  is  forthcoming  ;  Belgian  neutrality 
was  recognised  of  a  common  accord,  as  befitting  the  part  it 
was  intended  that  Belgium  should  play,  and  as  a  natural 
measure.  The  diplomatists,  ever  inclined  to  follow  tradition, 
must  have  bethought  themselves  —  some  of  them  said  as  much 
indeed,  outside  the  Conference  —  of  the  precedent  of  Switzer- 
land. Now  this  is  quite  sufficient  to  dispel  the  strange  con- 
ception of  a  «  penetrable  »  neutrality,  or  in  other  words  of  a 
neutrality  that  would  be  non-existent.  So  novel  and  artificial 
a  system  could  not  have  been  set  up  by  implication. 

It  matters  but  little,  moreover,  whether  neutrality  was 
forced  upon  Belgium,  and  regarded  by  her  in  the  light  of  an 
infringement  of  her  sovereign  rights  ;  that  neutrality  she  ulti- 
mately accepted,  and  the  situation  thus  created  could  but  lead 
to  its  natural  consequences. 

What  kind  of  a  legal  freak  is  this  «  penetrable  »  neutrality? 
For  what  purpose  was  it  begotten,  except  to  serve  German 
interests  of  the  moment? 

In  the  Belgian  Senate,  on  the  occasion  of  the  debate,  June 
6th  1901,  relative  to  the  budget  of  the  Foreign  Department, 
attention  was  drawn  to  the  different  wording  of  the  treaties 
of  1831,  by  certain  members  with  a  natural  turn  for  fine-spun 
distinctions,  and  too  little  concerned  with  the  misuse  that 
might  be  made  of  their  peculiar  conceptions.  Baron  de  Fave- 
reau,  the  Foreign  Minister,  explained  in  the  most  unequivocal 
manner  that  Belgium's  status  was  based  upon  the  First  Article 
of  the  Treaty  of  April  19th  1839,  by  which  the  five  Powers 
guarantee  the  execution  of  the  treaty  between  Holland  and 
Belgium.  The  guarantee  is  indivisible,  it  applies  to  every 
part  of  the  territory  as  defined  in  the  Treaty  itself  ;  any  attack 
upon  the  integrity  and  inviolability  of  such  teritory  is  an  attack 
upon  the  independence  of  Belgium  which  independence  is 

foot-note  attached  to  the  new  edition  that  events  have  apparently 
belied  his  prognostication. 
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guaranteed  within  the  territorial  limits  specified  by  the  Treaty. 
The  national  territory  forms  one  whole,  as  is  shown  by  Ar- 
ticle 9,  and  the  guarantee  of  neutrality  and  independence 
therefore  implies  the  integrity  of  that  territory  as  a  whole.  In 
order  that  neutrality  may  be  respected,  there  must  be  full 
integrity  and  inviolability.  It  is  one  of  the  essential  duties 
of  neutrality  to  prevent  such  territory  from  being  used  in 
furtherance  of  a  belligerent's  military  operations. 

I  am  really  ashamed  to  press  the  point  as  I  am  doing.  To 
refute  the  above  assertions  it  would  be  necessary  to  establish 
the  fixed  resolve  of  the  Powers  to  abandon  their  original  intent- 
ions as  regards  the  neutrality  of  Belgium  in  favour  of  that 
strange  notion  of  a  neutrality  such  as  has  never  been  known 
before,  and  for  which  Major  Girard  alone  has  found  a  name. 
There  is  nothing  in  the  minutes  of  the  London  Conference  that 
can  be  adduced  as  pointing  to  such  a  departure.  In  1832, 
when  Belgium  asked  to  be  put  in  possession  of  the  citadel  of 
Antwerp,  she  appealed  to  the  Treaty  of  1831,  article  7  of 
which  made  no  further  mention  of  territorial  integrity.  And 
the  treaties  of  1870  were  certainly  intended  to  guarantee 
Belgium's  inviolability  and  integrity  just  as  much  as  her 
neutrality  and  independence.  The  invasion  of  Belgium  was 
not  a  step  taken  on  the  spur  of  the  moment,  it  had  long  been 
part  and  parcel  of  the  designs  of  the  German  political  and 
military  authorities  ;  it  must  have  been  considered  in  its  every 
aspect.  Yet  no  plausible  argument  is  put  forward  to  justify 
that  invasion,  either  in  the  Note  to  Belgium,  or  in  the  explan- 
ation given  to  the  Reichstag,  the  Chancellor  appealing  solely 
to  military  necessity. 

Some  writers  have  gone  even  further  in  their  denial  of 
the  inviolability  of  Belgium,  and  have  sought  to  prove  that 
Germany  possessed  an  absolute  right  of  way  across  Belgian 
territory.  This  brings  us  to  the  question  of  the  fortresses,  con- 
cerning which  I  wish  to  enter  into  certain  explanations,  al- 
though it  has  not  been  raised  by  the  German  Government, 
but  only  by  several  of  their  advocates  in  the  public  Press. 


The  Question  of  the  Fortresses 


The  Kingdom  of  the  Netherlands  had  been  constituted 
in  1814  to  serve  as  a  barrier  against  France.  In  order  to  en 
able  it  to  ensure  its  defense  if  the  necessity  should  arise,  it 
was  agreed  that  certain  fortresses  should  be  set  up  on  its  ter- 
ritory, under  the  supervision  of  the  Duke  of  Wellington.  At 
the  Congress  of  Aix-la-Chapelle,  in  1818,  when  the  allied 
Powers  settled  the  terms  for  the  evacuation  of  France  by  their 
troops,  who  had  been  in  occupation  of  her  territory  since  1815, 
a  secret  treaty  was  signed  on  November  15th  between  Prussia, 
Russia,  Austria  and  Great -Britain,  in  terms  of  which,  in  the 
event  of  war  being  carried  into  the  Netherlands,  seeing  that 
the  military  dispositions  have  never  been  completed  for  the 
defense  of  a  country  the  preservation  of  which  is  a  matter 
of  such  deep  concern  for  all  the  Powers,  and  that  besides  the 
fortresses  now  being  built  there  are  several  that  should  be 
occupied  in  the  second  line,  along  the  former  Dutch  frontier, 
it  has  been  agreed  to  recommend  H.  M.  the  King  of  the  Nether- 
lands, on  the  declaration  of  the  casus  foederis,  to  provide  for 
the  occupation  of  the  fortresses  of  Ostend,  Nieuport,  Ypres 
and  those  on  the  Scheldt,  by  the  troops  of  His  British  Majesty, 
and  for  the  occupation  of  the  citadels  of  Huy,  Namur  and 
Dinant,  as  well  as  of  the  fortified  towns  of  Charleroi,  Mariem- 
burg  and  Philippe ville,  by  the  troops  of  His  Prussian  Majesty. 

What  was  to  become  of  this  Convention,  as  the  result  of  the 
Constitution  of  the  Kingdom  of  Belgium? 

This  new  development  altered  the  situation  in  fact  and 
in  law.  As  the  Powers  had  themselves  declared,  Belgian 
neutrality  was  intended  to  afford  Europe  the  security  which 
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the  allied  Powers  in  1814  and  1815  had  aimed  at  by  the  cons- 
titution of  the  Kingdom  of  the  Netherlands.  Logically,  the 
whole  system  of  fortresses  should  have  been  done  away  with. 

The  question  was  dealt  with  in  a  Protocol  of  April  17th  1831, 
signed  by  the  plenipotentiaries  of  Austria,  Great-Britain  and 
Russia  (1). 

«  The  plenipotentaries  of  the  four  Courts  were  unanimously 
((  of  opinion  that  the  new  situation  in  which  Belgium  would 
«  be  placed,  with  her  neutrality  recognized  and  guaranteed 
«  by  France,  must  lead  to  a  change  in  the  system  of  military 
«  defense  adopted  for  the  Kingdom  of  the  Netherlands  ;  that 
«  the  fortresses  under  consideration  would  be  too  numerous 
«  for  it  not  to  be  a  very  difficult  burden  upon  the  Belgians 
<(  to  have  to  provide  for  their  upkeep  and  defense  ;  that, 
«  besides,  the  unanimously  recognized  inviolability  of  Belgian 
«  territory  afforded  a  security  hitherto  non-existent;  finally, 
«  that  part  of  the  fortresses  built  when  circumstances  were 
«  different  might  well  be  razed  to  the  ground.  The  plenipo- 
«  tentaries  eventually  decided,  in  consequence,  that  on  the 
«  establishment  in  Belgium  of  a  Government  recognised  by 
«  the  Powers  taking  part  in  the  London  Conference,  negotiat- 
«  ions  should  be  instituted  between  the  four  Courts  and  that 
«  Government  for  the  purpose  of  deciding  which  of  the  said 
«  fortresses  should  be  pulled  down.  » 

On  December  14th  1831,  a  Convention  was  signed  between 
the  four  Powers  and  Belgium,  according  to  which,  «  The  High 
<(  Contracting  Parties,  having  taken  into  consideration  the 
<(  present  status  of  Belgium  and  the  changes  brought  about 
«  in  the  relative  position  of  that  country  as  a  result  of  its 
«  political  independence,  as  well  as  by  the  perpetual  neutrality 
«  guaranteed  to  it,  and  in  view  of  an  agreement  as  regards  the 
«  modifications  which  this  new  situation  of  Belgium  renders 
«  indispensable  in  the  system  of  military  defense  adopted 
<(  in  that  country  in  consequence  of  the  treaties  and  engage- 

(1)  Martens,  Nouveau  Recueil,  X,  p.  243. 
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«  ments  of  1815,  have  resolved  to  set  out,  in  this  respect,  by 
«  means  of  a  special  Convention,  a  series  of  common  resolu- 
«  tions.  » 

The  demolition  of  five  fortresses  is  ordained  under  certain 
conditions  : 

«  The  fortresses  of  Belgium  that  are  not  mentioned  in 
<(  the  First  Article  of  the  present  Convention  as  being  marked 
«  out  for  demolition  shall  be  preserved.  •  The  King  of  the 
«  Belgians  undertakes  to  keep  them  constantly  in  good  repair.  » 

Then  follows  a  secret  article  (1)  : 

«  It  is  likewise  agreed  that  as  regards  those  fortresses,  H.  M. 
the  King  of  the  Belgians  stands  in  the  same  position  as  the 
King  of-  the  Netherlands  stood  heretofore  towards  the  above 
four  Courts,  except  as  concerns  the  obligations  laid  upon 
H.  M.  the  King  of  the  Belgians  and  upon  the  four  Courts 
themselves  by  the  perpetual  neutrality  of  Belgium.  Conse- 
quently, should  the  safety  of  the  fortresses  under  considera- 
tion unfortunately  be  endangered,  H.  M.  the  King  of  the  Bel- 
gians, in  concert  (2)  with  the  Courts  of  Austria,  Great- Britain, 
Prussia  and  Russia,  shall  take  such  steps  as  may  be  necessary 
for  the  preservation  of  the  fortresses,  always  under  reserve  of 
the  neutrality  of  Belgium  (3). 

What  remains  at  the  present  time  of  these  somewhat  con- 
fused and  intricate  clauses?  Less  than  nothing.  They 
reveal  the  peculiar  state  of  mind  of  the  Powers,  who  at  heart 
are  displeased  at  the  upsetting  of  the  settlement  made  in  1815, 

(1)  The  different  conventions  as  regards  the  fortresses  were  published 
in  1863  by  Goblets  d'Alviella,  who  had  been  the  negotiater  thereof,  in 
a  treatise,  Les  Forteresses  de  la  Belgique  dans  leurs  rapports  avec  les  cinq 
grandes  Puissances  de  V Europe.  The  publication  of  these  documents 
would  not  appear  to  have  created  much  of  a  stir. 

(2)  Waxweilee,  Le  Proces  de  la  Neutralite  beige,  (p.  110)  justly  points 
out  the  difference  between  the  said  secret  article  and  the  Protocol  of 
Aix-la-Chapelle. 

(3)  This  cannot  be  construed,  as  it  has  been  by  Norden,  as  implying 
a  right  of  passage  across  Belgian  territory. 
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and  who  are  unwilling  expressly  to  draw  the  logical  conse- 
quences of  the  new  system,  partly  no  doubt  with  a  view  to 
being  disagreeable  to  France.  They  admit,  however,  that  the 
obligations  laid  upon  Belgium  as  the  assign  of  the  Netherlands 
must  conform  with  a  state  of  neutrality,  which  amounts  to 
declaring  them  of  no  effect,  for  in  realit}^  they  are  incompatible 
with  the  situation  of  Belgium  as  created  by  agreement  with 
France.  The  arrangements  made  by  four  Powers  could  not 
invalidate  the  arrangements  of  the  five.  Small  wonder  that 
King  Leopold  I  wrote  to  his  negotiator  :  «  The  separate  article 
has  my  approval,  for  it  is  drawn  up  in  such  a  way  as  to  be 
quite  harmless.  » 

Without  taking  into  consideration  the  constitutional  objec- 
tion based  upon  the  fact  that  the  above  engagement  could 
only  become  binding  for  Belgium  after  being  sanctioned  by 
the  Houses,  it  is  sufficient  to  observe  that  in  point  of  fact 
matters  went  on  as  though  it  had  been  non-existent,  and  no 
objection  was  raised.  Belgium  availed  herself  of  her  sovereign 
rights  without  restriction  ;  she  freely  modified  her  defensive 
system,  preserving  fortresses  that  should  have  been  pulled 
down,  and  pulling  down  others  that  should  have  been  preserv- 
ed. In  1873,  M.  Malou,  Minister  of  Finance,  in  answer  to  a 
question  bearing  upon  the  famous  secret  Convention,  said  : 
«  Belgium,  in  the  fulness  of  her  liberty,  independence  and  sove- 
reignty, has  razed  the  fortresses  it  suited  her  to  do  away  with, 
and  has  set  up  others  with  the  same  liberty  and  independence. 
You  will  see,  therefore,  that  as  a  matter  of  fact  there  is  no 
political  question  involved,  but  merely  a  point  of  history.  » 

On  August  13th  1891,  M.  Beernaert,  Minister  of  Finance, 
observed  that  of  the  fortified  towns  in  which,  by  agreement, 
the  Powers  might  have  placed  garrisons,  the  citadel  of  Namur 
alone  remained,  and  that  even  this  had  just  been  put  out 
of  commission  without  any  protest  being  raised. 

«  It  were  indeed  a  strange  theory,  continued  M.  Beernaert, 
«  to  contend  that  belligerents  are  entitled  to  free  passage 
«  across  Belgian  territory,  the  neutrality  of  which  they  have 


BY  GERMANY    BELGIUM 


59 


«  guaranteed,  «  whereupon  he  recalled  a  declaration  made  in 
«  1870  by  Baron  d'Anethan,  Minister  for  Foreign  Affairs  :  » 
«  The  territory  of  Belgium  is  inviolable  in  its  own  right,  no 
«  foreign  army  can  claim  to  enter  it  or  to  march  across  it 
«  against  our  will,  and  if  such  an  attempt  were  made,  our  army 
«  would  in  self-defence  have  to  repel  the  aggressor  by  every 
«  means  in  its  power.  » 

What  is  the  conclusion  in  law?  No  definite  consequence 
can  be  drawn  from  the  London  negotiations,  which  may  be  a 
subject  of  quiet  amusement,  by  reason  of  the  divergence  of 
political  views  they  reveal,  of  the  rivalry,  for  instance,  between 
Palmerston  and  Talleyrand,  but  which  effected  nothing  that 
may  be  considered  to  bear  upon  the  status  of  Belgium.  That 
status  was  nowise  affected  by  the  arrangements  concerning 
the  fortresses,  arrangements  most  difficult  to  carry  into  effect, 
since  they  presupposed  an  agreement  between  the  four  Powers, 
and  were,  moreover,  inconsistent  with  the  ostensible  situation 
of  Belgium  (1). 

I  must  here  repeat  my  previous  demurrer.  For  the  sake 
of  principle,  I  have  entered  into  the  discussion  of  the  questions 
raised  in  connection  with  the  text  of  the  treaties  of  1831,  or 
with  the  Conventions  relating  to  the  fortresses,  but  in  my 
opinion,  these  questions  may  be  set  aside  once  for  all,  because 
the  points  they  raise  were  known  at  the  time  of  the  ultimatum 
of  August  2nd  and  the  declaration  of  August  4th  1914.  It 
was  for  the  German  Government  to  put  them  forward  then,  to 
explain  their  conduct  ;  if  they  abstained  from  making  use 
of  such  arguments  as  these,  it  was  because  they  looked  upon 

(1)  See  :  Die  Neutralitdt  Belgiens  und  die  Festungsvertraege,  by  Joseph 
Kohleb,  Professor  of  Berlin  University,  an  article  in  the  Zeitschrift  fur 
Volkerrecht,  3  Heft,  pp.  298-309.  The  author  practically  confines 
himself  to  a  review  of  the  facts  as  stated  by  Goblets  d'Alviella.  He 
notes  with  satisfaction  the  signs  of  hostility  to  France,  but  merely 
draws  the  conclusion  that  the  Powers  had  no  intention  of  guaranteeing 
the  inviolability  of  Belgium,  that  Germany  in  particular  never  undertook 
any  such  guarantee. 
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them  as  worthless.  Their  advocates  have  been  less  scrupulous, 
thinking,  no  doubt,  that  by  dint  of  piling  up  clouds  they  would 
obscure  the  light  and  confuse  the  minds  of  neutrals,  especially 
of  such  as  would  be  only  too  glad  to  find  an  excuse  for  their 
inertia  and  for  their  indifference  in  presence  of  an  act,  which 
its  author  himself  acknowledged  to  be  a  breach  of  the  law. 


The  Plea  of  Necessity 


Necessity  knows  no  law,  said  the  German  Chancellor  on 
August  4th  1914,  to  explain  the  conduct  of  Germany  and  upon 
this  excuse  given  in  an  unguarded  moment,  the  apologists  of 
Germany  have  thought  fit  to  build  up  a  theory  (1)  availing 

(1)  See,  notably,  the  pamphlet  by  J.  Kohler,  Not  Kennt  Jcein  Gebot, 
Berlin,  1915. 

To  give  an  idea  of  the  tone  in  which  the  discussion  is  conducted,  it 
will  be  sufficient  to  quote  the  following  passage  (p.  39),  which  appears 
to  me  to  require  no  refutation. 

t>  Germany  has  been  accused  of  putting  into  practice  the  maxim 
Might  is  Right.  Americans  who  never  had  the  least  inkling  of  the  phi 
losophy  of  law,  chatterers  and  spinners  of  fine  phrases,  have  written 
against  the  Empire.  The  Chancellor's  declaration  «  Necessity  knows  no 
law  »  has  been  given  a  slanderous  interpretation.  The  fact  that  our  ad- 
versaries' vulgarity  has  been  allowed  to  display  itself  so  conspicuously 
proves  on  which  side,  in  the  present  struggle,  are  to  be  found  ignorance 
and  barbarity.  In  violating  Belgium,  Germany  exercised  a  right 
conferred  upon  her  by  necessity  and  fulfilled  a  sacred  duty  both  to 
herself  and  to  civilization  ;  she  saved  her  own  existence.  Belgian 
brought  her  sad  fate  upon  herself.  Every  mistake  brings  its  own 
punishment  here  below  ;  the  mistakes  committed  by  States  are  visited 
upon  them  in  this  world.  A  heavy  responsability  has  been  incurred 
by  Belgian  statesmen.  The  only  excuse  that  can  be  pleaded  in  their 
favor  is  that  they  did  not  know  the  great,  the  noble  and  unique  Germany. 

Dr.  Wehberg,  co-editor  with  Kohler  of  the  Zeitschrift  fiir  Volkerrecht, 
severed  his  connection  with  that  Review  on  account  of  the  divergent 
view  he  held  as  regards  Belgian  neutrality,  a  divergence  he  was  not 
suffered  to  make  known.  In  the  dignified  letter  he  wrote  on  the  subject, 
November  23rd  1914,  I  find  this  sentence  :  «  What  will  become  of  the 
respect  for  treaties,  if  Germany's  attitude  in  the  present  instance  is 
made  out  to  be  justified?  »  In  another  letter  addressed  to  the  German 
Press  to  explain  his  conduct  (Berliner  Tagblatt,  September  24th  1915). 
Wehberg  says  of  Kohler  that  in  the  first  number  of  the  Zeitschrift  fiir  Vol- 
kerrecht for  the  year  1915,  «  he  defended  opinions  which  must  ultimately 
lead  to  the  negation  of  international  law  »,  and  he  goes  on  to  say  :  «  He 
(Kohler)  shares  the  opinion  that  a  law  of  nations  based  upon  an  inter- 
national treaty  cannot  endure;  because  our  adversaries  were  liars  and 
cheats,  all  the  Hague  Peace  Conf  fences  were  but  soap-bubbles.  He 
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themselves  for  the  purpose  of  all  the  resources  of  history  and 
subtleness.  If  such  special  pleading  be  followed  to  its  logical 
conclusion,  it  would  appear  that  a  State  is  at  liberty  to  re- 
pudiate any  engagement — whether  in  the  nature  of  a  contract 
or  otherwise  —  as  soon  as  it  deems  the  carrying  out  of  that 
engagement  to  be  contrary  to  its  interest.  What  does  it 
avail  us,  then,  to  attach  any  value  whatever  to  our  plighted 
word,  or  to  the  notion  of  law  ?  Does  not  the  whole  fabric  of 
international  law,  indeed,  crumble  into  ashes?  There  can  be, 
properly  speaking  no  engagement,  no  contract,  if  the  debtor, 
the  contractor  is  to  have  a  right  to  deny  his  obligation  when- 
ever it  suits  his  interest  to  do  so. 

Belgian  territory  has  been  neutralized,  which  amounts  to 
saying  that  it  has  been  placed  outside  the  military  schemes  of 
neighboring  States.  The  case  in  which,  on  the  outbreak 
of  war  between  those  States,  one  of  them  should  find  it  profit- 
able to  make  use  of  that  neutral  territory  for  purposes  of 
aggression  against  its  adversary,  is  precisely  the  case  provided 
for  when  its  neutralization  was  established.  The  interests  of 
the  neutral  State,  the  interests  of  the  world  at  large,  were  deli- 
berately set  above  strategic  interests.  If  the  latter  may  be 
pleaded  as  a  reason  for  the  infringement  of  neutrality,  we  may 
as  well  say  at  once  that  the  convention  by  which  that  neutral- 
ity was  created  was  never  of  the  slightest  value,  that  its 
signatories  set  no  store  whatever  by  it  ;  an  amazing  view, 
indeed,  yet  forced  upon  us  by  the  line  of  argument  adopted 
by  the  representatives  of  Germany.  Bethmann-Hollweg  and 
von  Jagow  have  stated  :  it  was  necessary  to  forestall  France, 
to  attack  her  by  the  shortest  route,  the  alternative  route 
being  too  difficult  on  account  of  the  containing  forts  built 
by  France  in  Lorraine.  It  is  not  even  a. question  of  necessity, 
but  one  of  expediency.    It  was  more  profitable  to  attack 

calls  the  French,  in  his  Review,  «  a  nation  of  windy  visionaries  »,  the 
English  «  a  nation  of  double-dealing  shopkeepers  »  ;  as  to  the  Italians, 
of  whom  he  had  said  down  to  the  end  of  1914  that  no  one  loved  them 
more  than  he  did,  he  speaks  of  them  in  similar  terms. 
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France  in  this  fashion,  and  consequently  the  rights  of  France 
and  Belgium  need  not  be  considered  (1). 

That  a  Government  accustomed  to  take  every  liberty 
should  yield  to  such  military  considerations  (2)  and  not  look 
beyond  the  utility  of  the  moment,  is  a  lamentable  fact  deserving 
universal  reprobation  and  one  that  should  entail  an  interna- 
tional penalty,  but  at  least  it  can  be  understood  as  a  fact,  as  a 
crime.  But  that  men  styling  themselves  jurisconsults  should 
give  their  approval  to  the  proceeding,  and  should  attempt 
to  justify  it  by  all  sorts  of  arguments,  is  both  disconcerting 
and  humiliating  (3). 

A  man  who  was  not  supposed  to  entertain  any  great  love 
for  law,  Bismarck,  held  very  different  views  as  regards  the 
neutralization  of  a  territory  and  its  consequences.  This  is 
what  he  said  in  the  Reichstag,  May  2nd  1871  : 

«  There  could  be  no  question  of  our  making  Alsace-Lor- 
«  raine  a  neutral  country  like  Belgium,  or  Switzerland,  for  this 
«  would  have  been  to  set  up  a  barrier  which  would  have  ren- 
«  dered  it  impossible  for  us  to  attack  France  :  it  is  our  custom 

(1)  The  pamphlet  Die  Wahrheit  does  not  mince  matters  in  this  res- 
pect :  «  The  German  Government  gave  the  Belgian  Government,  both 
before  entering  Belgian  territory,  and  after  the  fall  of  Liege,  the  full 
assurance  that  the  frontiers  and  the  independence  of  Belgium  would 
remain,  after  the  war,  the  same  as  they  were  before.  Belgium  thought 
it  better  not  to  accept  this  straightforward  assurance  and  to  appeal 
to  the  decision  of  arms.  No  one  regretted  this  necessity  more  than 
the  German  Government  ;  but,  we  must  repeat  once  more,  an  advance 
through  Belgium  was  the  only  means  by  which  Germany  might 
hope  to  beat  the  French  in  time  to  be  able,  after  the  victory  in 
the  West,  victoriously  to  repel  the  numerical  superiority  of  the  Rus- 
sians. 

(2)  The  handbook  (Kriegsbrauch)  published  by  the  German  General 
Staff  in  1902,  and  which  lies  open,  in  many  respects,  to  well-deserved 
criticism,  states  nevertheless  :  «  Belligerents  must  respect  the  inviola- 
bility of  neutral  territories  and  abstain  from  any  encroachment  upon 
their  domains,  even  if  the  necessities  of  war  should  demand  it.  »  {The 
Laws  of  Continental  War.    Carpentier,  1916  edition,  p.  164). 

(3)  Professor  Lammasch  has  protested  against  the  violation  of  trea- 
ties at  the  behest  of  military  necessity.  See  his  article  Vertragstreu 
im  Volkerrecht,  in  the  Austrian  Review  of  Public  Law,  1915,  n°  1. 
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«  to  respect  treaties  and  neutralities.  »  The  followers  of  Bis- 
marck have  other  ideas  ! 

<(  Necessity  justifies  the  violation  of  a  treaty  of  neutrality, 
and  no  impartial  judge  will  deny  that  Germany  was  in  a  state 
of  necessity.  She  was  attacked,  with  a  view  to  her  destruction, 
is  the  sum  and  substance  of  Schoenborn's  contention. 

I  will  not  discuss  the  question  as  to  whether  German}^, 
who  took  the  initiative  of  declaring  war  against  Russia  on 
August  3rd,  could  claim  to  be  the  attacked  party  and  to  be 
acting  in  self-defence  on  August  3rd.  This  would  carry  me 
beyond  the  limits  of  my  subject  (1)  ;  but  really  it  is  taxing 
public  credulity  rather  too  freely  to  venture  upon  such  assert- 
ions. Germany  initiated  the  hostilities,  she  conducted  her 
military  obligations  as  she  thought  fit  and  took  into  consider- 
ation her  strategic  interest,  which  she  permitted  to  prevail 
over  the  moral  obligation  she  was  under  to  respect  the  terri- 
tory of  a  neighboring  State,  to  outweigh  her  solemn  pledge  to 
respect  that  territory.  These  considerations  outweigh  all 
the  quibbles  that  may  be  adduced  by  the  other  side,  nor  are 
they  weakened  by  Prof.  Kohler's  assertion  that  «  whereas 
Germany's  right  to  existence  was  at  stake,  Belgium  was 
merely  called  upon  to  put  up  with  a  practically  insignificant 
reduction  of  her  territorial  sovereignty  (ziemliche  unbedeu- 
tende  Schmachlerung  seiner  territorial  Gewalt)  ». 

A  Dutch  review  (2)  observes  that  it  is  sad  and  disheartening 
to  find  a  jurist  of  Kohler's  ability  using  the  words  a  perfectly 
blameless  concession  (hochst  unschuldige  Konzession)  in  refer- 
ence to  Germany's  demand,  and  of  their  serious  character 
both  from  a  material  and  from  a  moral  point  of  view. 

To  the  same  class  belongs  the  argument  drawn  from  the 
clause  rebus  sic  stantibus  supposedly  implied  in  the  Treaties, 
and  which  at  a  stretch  would  justify  an  unscrupulous  contrac- 
tor in  repudiating  his  obligations  under  the  pretext  that 

<% 

(1)  See  the  decisive  demonstration  contained  in  a  pamphlet  by- 
Messrs  Duekheim  and  Denis,  Qui  a  voulu  la  guerre? 

(2)  Verkblad  van  het  Recht,  September  3rd  1915. 
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circumstances  had  changed  since  the  Treaty  was  signed  (1). 
It  is  adduced  that  the  Belgium  of  1914  was  no  longer  the  Bel- 
gium of  1839,  that  she  had  developed  in  respect  of  population 
a^d  wo*lth,  that  the  political  situation  of  Europe  was  different, 
that  Belgium's  foreign  policy  had  undergone  an  evolution, 
that  the  relations  between  the  guarantor  Powers  were  no 
longer  the  same  as  in  1839,  that  the  annexation  of  the  Congo 
had  altered  the  status  of  Belgium. 

No  such  political  considerations  can  avail  to  destroy  the 
validity  of  the  Treaty  of  Guarantee.  Moreover  they  were  in 
existence  in  1914,  at  the  time  of  Germany's  high-handed 
action  and  the  fact  that  she  did  not  see  fit  to  adduce  them  at 
that  time  entitles  us  to  set  them  aside  by  «  demurrer  ». 

Is  it  necessary  to  allude  to  a  number  of  extraordinary 
theories  propounded  in  connection  with  Germany's  action 
towards  Belgium  ?  They  may  be  mentioned,  perhaps,  without 
wasting  time  in  discussing  them. 

It  has  been  stated  that  Belgium  transgressed  her  duty  in 
opposing  armed  resistance  to  the  German  invasion,  that  in 
consideration  of  her  great  weakness,  she  might  rather  have 
pleaded  necessity  and  have  been  content  with  a  protest,  while 
bowing  to  superior  might.  This,  however,  she  did  not  do,  but 
showed  her  determination  to  uphold  her  violated  rights  at  the 
price  of  bitter  sacrifices,  and  it  has  been  brought  up  against 
her.  It  has  been  said  that  by  carrying  resistance  to  the  in- 
vader to  a  point  where  no  longer  her  neutrality,  but  her  very 
existence  was  at  stake,  she  gave  up  her  neutrality  and  sided 
with  the  invader's  opponent.  A  strange  contention  indeed, 
that  the  exercise  of  the  right  of  self-defence  should  be  held 
to  entail  for  the  attacked  party  the  loss  of  his  rights,  and  to 
serve  as  justification  for  the  aggressor  !  There  is  no  need, 
surely,  to  say  anything  more  on  the  subject. 

It  has  been  urged  also  that  Germany  did  not  begin  by 
violating  Belgian  territory,  that  she  first  addressed  an  ulti- 

(1)  See  chap.  VII  of  Fuehr's  treatise,  Effect  of  «  changed  condition  » 
on  the  Quintuple  Guarantee. 
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matum  to  the  Government,  the  rejection  of  which,  as  Belgium 
was  well  aware,  must  needs  create  a  state  of  war  with  Germany. 
Consequently,  at  the  time  the  German  troops  entered  Belgian 
territory,  a  state  of  war  already  existed  between  the  two 
countries,  and  Belgium  was  no  longer  «  neutral  »,  within  the 
meaning  of  the  Hague  Convention.  A  casus  belli  had  occurred, 
and  Belgium  had  become  a  belligerent,  so  that  Germany  was 
no  longer  bound  to  respect  the  sovereign  rights  of  Belgium  as 
laid  down  in  the  First  Article  of  the  Convention.  Any  other 
States  protesting  against  Germany's  action  and  declaring 
such  action  to  be  unjustifiable  would  have  transgressed  their 
duty  and  departed  from  international  custom  (1). 

I  have  no  hesitation  in  saying  that  such  language  is  mere 
mockery,  and  as  ridiculous  as  it  is  hateful.  Just  consider  ! 
A  State  A  demands  of  a  State  B  to  allow  it  to  commit  an  act 
contrary  to  neutrality,  the  State  B  refuses  and  is  then  in  a 
state  of  war  with  the  State  A,  in  consequence  of  which  there 
is  no  further  question  of  neutrality  ;  the  State  A  has  nowise 
failed  in  his  duty  and  is  just  an  ordinary  belligerent.  Where, 
then,  does  the  rule  apply  that  establishes  the  inviolability  of 
neutral  territory?  Only  when  a  belligerent  shall  not  have 
troubled  to  send  an  ultimatum  demanding  that  which  he 
desires,  but  shall  have  acted  without  previous  warning.  The 
neutrality  of  Luxembourg  was  violated  (2),  but  not  so  the 

(1)  Interview  of  the  editor  of  a  leading  American  Review,  reported 
by  a  sub-editor  of  The  Standard.  See  an  extract  published  by  Le.  Tempsy 
September  12th  1915. 

(2)  But  even  this  is  not  taken  for  granted.  In  the  interview  quoted 
above,  it  is  stated  that  the  American  Government  would  distinguish 
between  neutral  States  and  neutralized  States.  The  Fifth  Hague  Con- 
vention as  regards  the  rights  and  the  duties  of  neutral  States  did  not 
apply  to  the  latter.  Under  these  conditions,  the  American  Government 
are  of  opinion  that  in  the  case  of  a  violation  of  the  neutrality  of  a  neutra- 
lized State,  those  Powers  alone  are  entitled  to  intervene,  that  guaran- 
teed that  neutrality.  The  United  States  having  had  no  part  in  the 
treaties  that  established  the  political  status  of  Belgium,  could  not,  in 
law,  come  forward  to  protest  against  Germany's  action.  I  will  by  no 
means  vouch  for  the  opinion  with  which  the  American  Government 
are  thus  credited  and  to  which  no  official  expression  has  ever  been  given 
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neutrality  of  ,  Belgium  !  !  Unburdened  with  scrUpules  as 
they  are,  the  German  Government  did  not  venture  to  go  so 
far.  On  August  4th  1914,  the  Imperial  Chancellor  acknow- 
ledged in  so  many  words  that  in  both  cases  there  was  a  breach 
of  the  Rights  of  Nations. 

Of  course,  a  State  may  be  unwilling  to  go  to  war,  may 
wish  to  remain  neutral,  and  yet  have  a  dispute  to  settle  with 
some  other  State,  which  thereupon  declares  war  against  it  ; 
virtually,  the  country  receiving  the  declaration  of  war  finds 
itself  in  a  state  of  war,  and  there  can  be  no  question  of  respect 
for  the  rules  of  neutrality  ;  no  Hague  Convention  sets  a  limit 
to  the  faculty  of  making  war.  But  in  the  case  of  Belgium, 
the  position  was  (juite  different.  The  sole  aim  of  the  aggres- 
sor was  the  violation  of  her  neutrality,  nor  is  it  possible  to 
concede  that  a  wrong  can  be  made  right  by  the  simple  expedient 
of  first  applying  in  a  friendly  way  for  permission  to  accomplish 
an  act  that  is  subsequently  carried  out  by  violence.  Granting 
that  there  may  be  some  slight  doubt  in  the  case  of  a  State 
that  is  neutral  of  its  own  free  will,  how  can  any  such  doubt 
be  entertained  with  regard  to  a  State  whose  neutrality  is  en- 
forced upon  it  and  ought  to  be  respected  and  upheld  by  the 
very  State  that  behaves  in  the  manner  indicated. 

as  far  as  I  know.  I  can  only  state  that  in  1907,  when  discussing  the 
provisions  of  the  neutrality  convention,  I  was  firmly  persuaded  that 
there  was  no  distinction  to  be  drawn,  as  regards  its  application,  between 
neutral  States  and  those  neutralized. 


The  Documents  found  at  Brussels 


These  documents  would  appear  to  be  considered  by  Ger- 
many in  the  light  of  a  supreme  and  decisive  argument,  to  be 
held  by  her  to  justify  in  themselves  her  conduct  towards 
Belgium,  in  that  they  are  supposed  to  prove  that  Belgium 
had  failed  in  her  duty  as  a  neutral  by  coming  to  an  understand- 
ing with  the  eventual  opponents  of  Germany.  This  were 
at  best  an  ex  post  facto  justification,  for  Germany's  agtion 
was  certainly  taken  in  complete  ignorance  of  these  documents. 
It  behoves  me  to  dwell  upon  the  so-called  proof. 

After  giving  out,  October  13th  1914,  that  the  German  au- 
thorities had  just  discovered  in  the  records  of  the  War  Depart- 
ment at  Brussels  a  dossier  bearing  witness  to  agreements  con- 
cluded between  Belgium  and  Great-Britain,  the  Norddeutsche 
Allgemeine  Zeitung  published,  on  December  24th  of  the  same 
year,  a  fac -simile  of  a  report  addressed  to  the  Minister  of  War, 
April  10th  1906,  by  General  Ducarne,  Belgian  Chief  of  Staff  (1). 
The  document  is  too  voluminous  to  be  reproduced  here  in  full, 
but  I  will  analyse  it  faithfully. 

The  British  Military  Attache  at  Brussels,  Lieutenant  Colonel 
Barnardiston  imparts  to  General  Ducarne  the  concern  felt  by 
the  British  Staff,  as  regards  the  political  situation  generally 
and  the  eventualities  of  war.  It  was  proposed  to  send  over 
British  troops,  in  the  event  of  Belgium  being  attacked.  General 
Ducarne  replies  that  from  a  military  point  of  view,  such 

(1)  This  fac-simile  is  reproduced  in  a  pamphlet  by  the  Belgian  deputy 
Emile  Brunet  :  Calomnies  allemandes.  Les  Conventions  anglo -beiges. 
See  the  text  in  the  appendix  to  Waxweiler's  La  Belgique  neutre  et 
loyale,  p.  283.  The  German  press  had  first  published  mere  extracts, 
held  to  be  favorable  to  the  German  thesis  ;  the  publication  in  extenso 
was  made  only  when  Belgium  put  forward  an  official  complaint  (Brunet, 
p.  11). 
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action  can  but  receive  favorable  consideration,  but  that 
it  is  a  matter  for  the  Political  Authorities  to  decide. 

Explanations  are  mutually  given  as  regards  the  conditions 
for  landing,  the  subsequent  facilities  to  be  afforded  to  the  Bri- 
tish troops  (transport,  military  loans,  etc.),  and  the  elements 
of  resistance  at  the  disposal  of  Belgium  (forts,  army,  etc.). 
«  Combined  operations  »  are  taken  into  consideration,  «  in  the 
event  of  an  aggression  on  the  part  of  Germany  with  Antwerp 
as  its  objective  and  in  the  hypothesis  of  a  march  across  our 
country  to  reach  the  French  Ardennes  ».  General  Ducarne 
specifies  :  «  The  British  would  only  enter  Belgium  after  the 
violation  of  our  neutrality  by  Germany  »  (1).  Lieutenant- 
General  Barnardiston  insisted  upon  the  following  points  : 
1°  our  conversation  (2)  should  be  treated  as  absolutely  confi- 
dential ;  2°  it  could  not  be  binding  upon  the  British  Govern- 
ment ;  3°  his  Minister,  the  British  Staff,  he  and  myself,  were 
alone  in  the  secret  at  the  time  ;  he  did  not  know  whether  his 
Sovereign  had  been  approached  on  the  subject.  » 

We  here  have  to  deal  with  purely  defensive  measures,  that 
had  to  be  devised  in  consequence  of  the  preparations  made 
by  Germany  along  the  Belgian  frontier  (Elsenborn  Camp, 
strategic  railways,  and  so  forth)  and  because  the  invasion 
of  Belgium  figured  largely  in  the  plans  of  the  German  generals 
as  directed  against  France.  A  German  military  journal  (3) 
openly  confesses  :  «  The  plan  for  the  invasion  of  France  had 
been  long  thoroughly  prepared.    It  was  to  be  successfully 

(1)  As  regards  this  sentence,  interpolated  in  the  text  by  a  reference, 
see  Waxweiler,  op.  cit.,  p.  177 ;  Le  Proces  de  la  Neutrality  beige,  pp.  53- 
54  ;  Brunet,  pp.  101-102  ;  Passelecq.  p.  33. 

(2)  The  Norddeutsche  Allgemeine  Zeitung  translates  the  word  by 
Abkommen,  meaning  a  convention,  which  is  not  at  all  the  same  as  a 
conversation.  The  great  thing  was  to  impress  the  German  public,  and 
a  translater's  «  error  »  was  of  little  consequence.  The  German  text 
ends  with  the  word  abgeschlossen  for  which  there  is  no  equivalent  in 
the  French  text,  but  which  suggested  the  idea  of  a  convention.  These 
points  were  subsequently  set  right.  Cfer.  Passelecq  :  Essai  critique 
et  note  sur  V alteration  officielle  de  documents  beiges,  pp.  33-45. 

(3)  Deutsche  Krieges  Zeitung,  September  2nd  1914. 
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accomplished  by  marching  across  Belgium,  thus  avoiding  the 
powerful  line  of  retaining  forts  which  the  enemy  had 
established  on  the  side  nearest  Germany  and  that  would  have 
been  difficult  to  force.  » 

There  is  a  further  document  referring  to  a  conversation 
that  was  held  on  April  24th  1912  between  the  new  British 
Military  Attache,  Lieutenant-Colonel  Bridges,  and  General 
Jungbluth,  Chief  of  the  Belgian  Staff.  After  stating  that 
Great-Britain  possessed  an  army  of  160.000  men.,  ready  to 
be  shipped  over  to  the  Continent,  the  British  Attache  goes 
on  to  say  :  «  At  the  time  of  the  recent  events,  the  British 
«  Government  would  at  once  have  landed  troops  in  Belgium, 
«  even  if  we  had  not  asked  for  aid.  The  General  objected 
«  that  our  consent  would  be  necessary  for  the  purpose.  The 
«  Military  Attache  replied  that  he  was  aware  of  this,  but  that 
«  as  we  were  not  in  a  position  to  prevent  the  Germans  from 
«  passing  through  our  territory,  Great-Britain  would  in  any., 
«  case  have  landed  her  troops  in  our  country.  » 

This  document  proves  in  the  first  place  that  matters  had 
not  gone  beyond  conversations  and  the  announcement  of 
intentions  ;  there  is  nothing  that  points  to  the  carrying  out 
of  an  agreement  concluded  by  the  two  Governments.  As 
regards  an  essential  point  — the  eventual  landing  of  British  troops 
in  Belgium  —  we  observe  a  disagreement.  The  British  are 
inclined  to  land  troops  of  their  own  accord,  without  any 
request  to  that  effect  on  the  part  of  Belgium,  for  the  purpose 
of  opposing  the  German  advance,  whereas  on  the  Belgian 
side,  the  objection  is  raised  that  Belgium's  consent  would 
first  have  to  be  secured. 

This  is  a  legal  point  about  which  there  may  very  well  be 
two  opinions,  but  which  I  do  not  intend  to  discuss,  because  it  is 
of  no  immediate  interest.  As  a  matter  of  fact,  in  the  case 
before  us,  the  guarantors  of  Belgium  intervened  only  at  her 
own  request  and  after  her  neutrality  had  actually  been  violat- 
ed. There  is  an  important  conclusion  to  be  drawn,  however, 
from  the  mention  in  this  document  of  a  divergence  of  opinion 
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between  the  two  negotiators  of  1912.  The  disagreement 
reported  necessarily  excludes  the  possibility  of  any  such 
convention  as  the  Germans  claim  to  have  been  concluded. 
It  shows  that  there  was  merely  a  quite  comprehensible  exchange 
of  views,  the  discussion  of  an  eventuality  both  parties  are 
interested  in  providing  for,  and  concerning  which  each  of  them 
remains  free  to  take  his  own  decision. 

After  this  analysis  of  the  much  talked-of  documents  found 
at  Brussels,  which  as  we  see,  are  mere  minutes  of  conversa- 
tions between  a  British  Military  Attache  and  a  Belgian  Chief 
of  Staff,  who  are  neither  of  them  plenipotentiaries,  or  in  a 
position  to  bind  their  respective  countries  to  a  certain  policy  ; 
who  provide,  from  a  military  point  of  view,  for  a  contingency 
that  could  not  be  ignored  in  presence  of  the  intentions  mani- 
fested in  Germany  (1),  is  it  possible  to  attach  any  importance 
to  the  objection  based  upon  the  fact  alleged  that  the  «  cover  » 
containing  t  he  documents  was  inscribed  «  Anglo -Belgian 
Conventions  (2)  ». 

Can  we  admit,  with  Prof.  Schultze  (3),  that  this  inscription 
is  something  essential  (etwas  sehr  wesentliches)  or,  with  the 
Norddeutsche  Allgemeine  Zeitung  (4),  that  «  in  presence  of 
«  this  title,  no  uncertainty  can  remain  as  to  the  significance 
«  in  public  law  attached  to  those  documents  by  the  Belgians 
«  themselves?  »  Even  supposing  the  aforesaid  inscription  to 
be  the  work  of  a  Belgian  official  (5),  it  cannot  outweigh  the 
actual  contents  of  the  documents,  in  which  there  is  nothing 
that  proves  the  existence  of  a  Convention.  On  the  contrary, 
as  was  pointed  out  above,  the  beginning  of  the  second  do- 

(1)  Why  did  the  Belgian  Staff  examine  the  technical  problem  of  a 
German  invasion  with  British  Military  Attaches?  ^ee  the  precise 
explanation  given  by  Passelecq,  op.  cit.,  p.  121. 

(2)  See  the  fac-simile  of  this  inscription  in  Brtjnet  (op.  :it..  p.  15), 
who  questions  its  genuineness. 

(3)  Von  der  Neutralist  Belgiens,  Bonn,  1915. 

(4)  March  10th  1915. 

(5)  See  the  doubts  expressed  by  Brtjnet,  p.  14. 
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cument  excludes  the  possibility  of  any  such  Convention. 

In  the  facts  that  followed  upon  the  German  invasion  of 
Belgium,  nothing  points  to  the  existence  of  a  previous  agree- 
ment between  Belgium  and  Great-Britain,  nor  would  it  appear 
that  the  conversations  of  1906  and  1912  were  taken  into  account. 

Another  grievance  is  the  alleged  communication  of  Belgian 
military  documents  to  the  British  authorities,  the  minute 
explanations  contain  in  the  English  military  text-books  in 
reference  to  eventual  operations  in  Belgium.  Now  there  is 
nothing  to  show  that  secret  documents  relating  to  Belgian 
national  defence  were  communicated  to  the  British  authori- 
ties. The  latter  might  very  well,  as  in  duty  bound,  procure 
the  necessary  information  in  view  of  an  expedition  looked 
upon  as  possible  ;  they  might  for  that  purpose,  like  the  German 
authorities,  have  a  service  of  espionage  in  Belgium.  Wherein 
does  all  this  exceed  the  prescribed  limits  ?  How  does  it  point 
to  concerted  action  with  a  view  to  attack  Germany?  Every- 
thing goes  to  prove,  on  the  contrary,  that  the  exchange  of 
views  between  military  officers  in.  1906  and  1912  related  to 
one  supposition  only,  that  of  Belgium  being  attacked  by  Ger- 
many, in  which  event  it  became  the  duty  of  Great-Britain  to 
intervene.  Nor  was  this  a  wanton  supposition  ;  it  was  warrant- 
ed by  the  German  preparations  in  the  vicinity  of  the  Belgian 
frontier  (Elsenborn  Camp,  strategic  railways)  and  by  the 
utterances  of  German  Generals,  making  the  invasion  of  Belgium 
part  and  parcel  of  their  designs  against  France.  Well,  there- 
fore, might  the  Powers  concerned  take  head  for  the  morrow 
and  discuss  the  measures  to  be  applied  in  case  of  need  (1). 

(1)  Het  Vederland  (a  Hague  newspaper)  says  in  its  issue  of  March 
16th  1915  :  «  Ever  since  1870,  the  course  of  events,  notably  the  increasing 
«  military  power  of  Germany  and  the  building  of  several  strategic  lines 
«  of  railway  to  the  eastern  frontier  of  Belgium,  has  given  more  and  more 
«  weight  to  the  opinion  that  it  is  from  Germany  that  Belgian  neutrality 
«  has  most  to  fear. 

«  It  is  easy  to  understand,  therefore,  that  in  accordance  with  the 
«  prevailing  opinion,  and  trusting  to  England's  assistance  —  a  trust 
«  warranted  by  two  treaties  —  the  Belgian  Government  should  have 
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Belgium,  moreover,  showed  a  true  spirit  of  neutrality  by  pro- 
tecting herself  against  aggression,  from  whichever  side  it 
should  threaten.  Containing  forts  were  built  along  the  line 
of  the  Meuse  :  at  Liege,  their  essential  purpose  was  to  delay 
the  advance  of  the  German  troops  ;  at  Namur,  they  were 
intended,  primarily,  to  bar  the  way  against  the  French  (1). 
It  is  to  be  observed,  moreover,  that  in  the  case  of  Belgium 
the  whole  supply  of  guns  and  ammunition,  as  well  as  part 
of  the  war-material  came  from  Germany.  This  led  to  a  most 
critical  situation  for  the  Belgian  army  which,  not  having 
received  the  expected  deliveries  from  the  Germans  and  being 
compelled  to  move  its  base  to  France,  found  the  available 
material  and  supplies  quite  different  in  type  from  its  own  (2). 

The  German  Press  has  drawn  a  further  argument  from  the 
correspondence  of  Count  Greindel,  Belgian  Minister  at  Berlin, 
alleging  that  this  diplomatist  criticized  his  Government,  con- 
cerning the  one-sided  character  of  their  foreign  policy  and 
their  rapprochement  with  England.  This  correspondence 
is  by  no  means  conclusive  in  this  sense.  The  letter  adduced, 
dated  December  23rd  1911,  does  not  refer  directly  to  the  con- 
versations of  1906,  but  to  a  work  under  the  title  What  would 
Belgium  do  in  the  event  of  a  Franco- German  warl  The  Minister 
expresses  the  opinion  that  it  is  necessary  to  take  into  account 
the  possibility  of  French  aggression  and  not  exclusively  of 
German  aggression  ;  he  speaks  of  the  overtures  and  proposals 
of  the  British  Military  Attaches  which  he  calls  strange  ;  now- 
here does  he  allude  to  an  actual  Convention  (3). 

I  cannot  leave  unmentioned  a  document  which  was  received 
with  disdain  by  the  German  press  :  «  The  Belgian  Government 
«  declare  on  their  honor  that  not  only  was  no  Convention 

«  conferred  with  England  upon  the  likely  contingency  of  a  German 
«  aggression,  but  not  the  unlikely  contingency  of  a  French  aggression.  » 

(1)  Brunet,  loc.  tit.,  p.  4. 

(2)  Waxweiler,  La  Neutralite,  pp.  155-156. 

(3)  Cfer  :  the  abundant  explanations  in  Waxweiler,  La  Neutralite, 
p.  180  and  foil.,  Le  Proces,  p.  70  and  foil.  :  also  Passelecq,  op.  cit. 
p.  29  and  foil. 
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«  concluded,  but  furthermore  that  no  pourparlers  or  proposals 
«  in  view  of  such  Conventions  were  initiated  on  behalf  of  any 
«  Government  whatever.  Every  Belgian  Minister,  without 
«  exception,  can  testify  to  the  fact  on  his  oath  !  Never  was 
«  any  conclusion  arising  from  such  conversations  submitted 
«  either  to  the  Cabinet  or  to  any  particular  Minister  »  (1). 

Gf  course  such  an  attestation  cannot  be  absolutely  autho- 
ritative in  itself,  all  depends  upon  the^  moral  character  of  its 
author.  But  the  Belgian  Government  have  not,  as  "far  as  I  am 
aware,  given  anybody  the  right  to  doubt  their  word,  which 
is  more  than  can  be  said  of  some  Governments. 

From  this  it  may  be  judged  what  credit  should  be  given 
to  the  official  note  sent  to  the  Press  from  Berlin,  August  6th 
1015  :  «  The  military  connivence  of  Belgium  with  England 
«  and  France  has  been  proved  so  irrefutably  that  it  would 
«  be  superfluous  to  add  a  single  word  on  the  subject.  » 

So  far  was  Belgium  from  having  a  definite  understanding 
with  England  that  she  was  somewhat  concerned  about  the 
attitude  the  latter  might  take  up  in  the  event  of  an  interna- 
tional conflict  and  that  the  British  Government  saw  fit  to  reas- 
sure her.  On  April  7th  1913,  Sir  Edward  Grey  sent  the  fol- 
lowing letter  to  the  British  Minister  at  Brussels  (2)  :  « In  speak - 
«  ing  to  the  Belgian  Minister  to-day  I  said,  speaking  unoffi- 
«  cially,  that  it  had  been  brought  to  my  knowledge  that  it 
«  was  apprehended  in  Belgium  lest  we  should  be  the  first 
«  to  violate  Belgian  neutrality.  I  said  I  did  not  think  that 
«  this  apprehension  could  have  come  from  a  British  source. 

«  The  Belgian  Minister  informed  me  that  there  had  been 
<(  talk  in  a  British  source  which  he  could  not  name  of  a  landing 
■«  of  troops  in  Belgium  by  Great-Britain,  in  order  to  anticipate 
«  a  possible  dispatch  of  German  troops  through  Belgium  to 
«  France. 

«  I  said  that  I  was  sure  that  this  Government  would  not 

(1)  Ibid. 

(2)  This  letter  was  communicated  to  the  Press  by  Sir  Edward  Grey, 
Decemher  7th  1914. 
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«  be  the  first  to  violate  the  neutrality  of  Belgium  and  I  did 
«  not  believe  that  any  British  Government  would  be  the  first 
«  to  do  so,  nor  would  public  opinion  here  ever  approve  of  it. 
((  What  we  were  to  consider  and  it  was  a  somewhat  embar- 
«  rassing  question,  was  what  it  would  be  desirable  and  neces- 
«  sary  for  us,  as  one  of  the  guarantors  of  Belgian  neutrality, 
«  to  do  if  Belgian  neutrality  was  violated  by  any  Power.  For 
«  us  to  be  the  first  to  violate  it  and  to  send  troops  into  Bel- 
«  gium  would  be  to  give  Germany,  for  instance,  justification 
«  for  sending  troops  into  Belgium  also.  What  we  desired  in 
«  the  case  of  Belgium,  as  in  the  case  of  other  neutral  countries, 
«  was  that  their  neutrality  should  be  respected,  and  as  long 
«  as  it  was  not  violated  by  any  other  Power  we  should  certainly 
«  not  send  troops  ourselves  into  their  territory.  » 

Things  happened  in  the  way  foreshadowed  by  the  British 
Foreign  Minister.  Great-Britain  awaited  the  accomplished 
fact  before  giving  notice  of  her  intervention  and  her  troops 
did  not  enter  Belgium  until  eighteen  days  later.  The  Belgian 
Government,  on  their  side,  did  not  appeal  to  the  guarantors 
until  they  were  apprized  that  Belgian  territory  had  actually 
been  invaded.  No  preventive  measures  had  been  taken  by 
France  x>r  by  England. 


The  Speech  of  December  2nd  1914 


After  preparing  the  ground  by  the  publication  of  the  docu- 
ments found  at  Brussels,  Herr  von  Bethmann-Hollweg  thought 
fit  to  revert  before  the  Reichstag  to  the  question  of  Belgian 
neutrality,  in  order  to  retract  the  incriminating  admissions 
made  by  him  at  the  sitting  of  August  4th.  He  delivered 
himself  as  follows  : 

«  When  on  August  4th  I  referred  to  our  action  in  entering 
«  Belgian  territory  as  a  breach  of  international  law,  it  was 
«  not  yet  certain  that  the  Belgian  Government,  in  the  hour 
«  of  danger,  would  not  make  up  their  minds  to  spare  the  coun- 
«  try  and  withdraw  to  Antwerp  after  uttering  a  protest. 
«  After  the  fall  of  Liege,  at  the  request  of  our  Military  Depart- 
«  ment,  a  further  demand  was  addressed  to  Brussels.  For 
«  military  reasons,  it  was  necessary  in  any  case  to  leave  open, 
«  on  August  4th,  the  possibility  of  such  a  development  in  the 
«  situation.  Many  indications  were  already  there,  but  there 
«  were  no  positive  and  written  proofs.  British  statesmen, 
«  however,  were  acquainted  with  those  proofs.  Now  that 
«  it  is  demonstrated  by  documents  found  at  Brussels  and 
«  made  public,  just  how  and  to  what  extent  Belgium  surren- 
«  dered  her  neutrality  to  England,  two  facts  are  known  to 
«  the  world.  When  our  troops  entered  Belgium  in  the  night 
«  of  August  3rd-August  4th  they  were  on  the  ground  of  a 
«  State  which  had  given  up  its  neutrality  long  ago  for  the 
«  benefit  of  England.  The  other  is  :  Not  for  the  sake  of 
«  Belgian  neutrality,  which  she  had  herself  undermined,  did 
«  England  declare  war  on  us,  but  because  she  believed  she 
«  could  master  us  with  the  help  of  two  great  Continental 
«  Powers.  » 

The  explanation,  it  will  be  seen,  is  somewhat  involved. 
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The  statement  given  out  on  August  4th  is  as  emphatic  as 
possible,  the  Chancellor  declares  his  intention  to  speak  openly; 
he  acknowledges  that  a  breach  of  international  law  has  been 
committed,  that  a  wrong  has  been  inflicted  upon  Belgium, 
for  which  reparation  is  due.  On  December  2nd,  he  states 
that  he  had  his  suspicions  indeed,  but  no  written  proofs,  that 
for  military  reasons  he  left  an  avenue  open  to  Belgium,  and 
made  fresh  proposals  to  her  after  the  fall  of  Liege.  It  was  not 
a  case  of  kindness,  therefore,  as  claimed  by  certain  of  the 
Chancellor's  apologists,  but  merely  the  desire  to  cross  Belgian 
territory  more  easily.  He  is  now  in  possession  of  the  proofs 
that  were  then  lacking  and  so  it  happens  that  by  retroactive 
effect  there  was  properly  speaking  no  violation  of  neutrality, 
because  the  German  troops,  in  the  night  of  August  3rd,  entered 
a  territory  which  had  ceased  to  be  neutral. 

A  very  convenient,  if  somewhat  strained  way  of  explaining 
matters.  The  Chancellor  is  at  no  pains  to  establish  how  the 
documents  found  at  Brussels  can  furnish  him  with  the  posi- 
tive and  written  proofs  of  which  he  stood  in  want  :  he  merely 
asserts  this  as  a  fact,  yet  as  my  foregoing  remarks  have  shown, 
nothing  is  more  open  to  question  than  the  alleged  Anglo- 
Belgian  plot  against  Germany.  The  German  papers  them- 
selves have  not  always  been  so  affirmative ;  after  asserting  that 
the  plot  existed,  after  speaking  of  conventions  concluded  be-  ' 
tween  Belgium  and  Great  Britain,  they  have  gone  on  to  say 
merely  that  «  on  the  German  side,  it  has  never  been  claimed 
that  Belgium  had  sold  her  neutrality  to  England  and  hatched 
a  plot  with  that  country  against  the  German  Empire.  On 
the  German  side  it  has  been  asserted,  and  proved  by  the 
documents  discovered,  that  the  Belgian  military  authorities, 
with  the  connivence  of  the  Belgian  Government,  had  lent 
assistance  to  the  military  designs  of  England,  and  that  thereby 
Belgium  had  been  guilty  of  a  breach  of  her  duties  as  a  neutral  (1 ). 

(1)  See  the  semi-official  Norddeutsche  Allgemeine  Zeitung,  August 
28th  1915.  To  realize  how  far  it  has  receded  from  its  original  position, 
it  is  sufficient  to  compare  the  above  extract  with  the  articles  published 
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I  wiH  not  revert  to  the  latter  point,  which  has  been  fully 
elucidated  above.  There  were  conversations  between  mili- 
tary authorities  of  either  country,  who  had  received  no  mission 
to  that  effect,  and  these  conversations  were  sufficiently  account- 
ed for  by  the  need  of  co-operation  in  the  event  of  a  certain 
thing  happening  namely  the  invasion  of  Belgium  by  Germany. 
That  is  the  crux  of  the  whole  question,  and  it  is  a  point  gene- 
rally left  aside  by  German  polemists,  who  speak  as  though 
British  intervention  had  been  sought  in  view  of  aggression 
against  Germany.  So  far  was  this  from  the  intentions  of  the 
Belgian  authorities,  that  even  in  the  event  provided  for  —  an 
attack  by  Germany  —  they  specified  that  British  troops  should 
only  intervene  at  the  request  of  Belgium. 

by  the  same  paper  in  its  issues  of  October  13th,  November  25th  and 
December  2nd  and  15th  1914. 


Conclusion 


I  can  by  no  means  claim  to  have  exhausted  the  subject 
I  had  undertaken  to  deal  with.  It  would  be  necessary  to  go 
into  an  infinity  of  details  to  controvert  the  numerous  arguments 
unearthed  and  developed  with  extraordinary  keenness  by 
those  who  have  attempted  to  justify  Germany's  action  with 
regard  to  Luxemburg  and  especially  towards  Belgium.  But 
I  am  satisfied  that  I  have  omitted  nothing  essential  and  that 
I  have  proved  that  the  admission  of  August  4th  was  in  accor- 
dance with  the  truth  and  could  not  be  retracted.  Yea,  verily, 
Germany  was  guilty  at  the  very  outset  of  a  two-fold  breach  of 
international  law,  when  she  forcibly  entered  Luxemburg  and 
Belgium.  No  attempt  has  been  or  could  be  made  to  explain 
after  the  event  the  invasion  of  the  Grand- Duchy  ;  out  of  her 
own  mouth  Germany  stands  irremediably  condemned  ;  the 
de  facto  compliance  of  the  invaded  country,  imposed  by 
circumstances,  is  no  extenuation  of  the  guilt.  Not  only  have 
the  rights  of  Luxemburg  been  violated,  but  also  the  rights 
of  those  countries  for  whose  benefit  it  had  been  neutralized, 
especially  those  of  France. 

As  for  Belgium,  who  had  carried  out  her  duty  to  the  full, 
and  whose  heroic  resistance  is  admired  by  the  whole  world, 
it  was  deemed  necessary  to  counteract  the  sympathy  she 
awakened  in  every  quarter.  So  people  set  to  work  and  hunted 
up  everything  that  could  in  any  way  diminish  that  sympathy 
and  cause  Germany's  conduct  to  appear  justifiable.  I  have 
reviewed  the  different  arguments,  nay  the  very  quibbles,  by 
means  of  which  Belgian  neutrality  has  been  impeached,  both 
in  its  origin  and  in  its  development.  In  the  belief  that  I  have 
refuted  them,  I  will  conclude  by  reasserting  my  full  persuasion 
of  the  guilt  of  Germany  and  of  Belgium's  unassailable  recti- 
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tude.~  Should  that  rectitude  fail  to  meet  with  signal  recogni- 
tion, it  would  be  a  sad  blow  to  international  law,  nor  does  one 
realize  upon  what  basis  international  relations  could  hence- 
forth be  regulated  (1).  I  do  not  suppose  any  educated  person 
outside  Germany  will  hear  without  indignation  the  words  of 
Zitelmann  :  «  On  the  restoration  of  peace,  it  is  to  victorious 
Germany  that  will  be  assigned  the  great  and  noble  task  of 
playing  the  leading  part  in  the'  reconstruction  and  develop- 
ment of  international  law  »  (2). 

I  agree  with  the  firm  conclusion  presented  by  Pierce  Hig- 
gins  (3)  and  bearing  naturally  upon  the  subject  I  am  treating  : 

«  The  result  of  the  present  war  must  be  the  confirmation 
of  the  sanctity  of  treaties  ;  the  destruction  of  the  German 
doctrine  that  necessity  justifies  the  violation  of  every  law  of 
warfare  ;  guarantees  for  the  existence  of  small  States  ;  the 
development  of  arbitration  ». 

It  is  given  us  already  to  hail  with  joy  the  foundation  of  the 

(1)  I  will  here  record  the  Declaration  made  on  February  11th  1916 
to  the  Belgian  Foreign  Minister  by  France,  Great-Britain  and  Russia, 
guarantors  of  Belgian  neutrality  : 

«  The  allied  and  guarantor  Powers  declare  that  when  the  time  comes, 
«  the  Belgian  Government  will  be  called  upon  to  participate  in  the 
«  peace  negotiations,  and  that  they  will  not  put  an  end  to  hostilities 
«  without  Belgium  being  restored  to  her  political  and  economic  indepen- 
«  dence  and  given  full  compensation  for  the  damages  inflicted  upon  her. 
«  They  will  lend  their  assistance  to  Belgium  to  ensure  her  commercial 
«  and  financial  reconstruction.  » 

Italy  and  Japan  have  given  their  adhesion  to  this  declaration. 

(2)  Haben  voir  noch  ein  Volkerrechtl  concluding  sentence.  Beer, 
at  the  end  of  his  pamphlet  Volkerrecht  und  Krieg  states  (1914)  that 
Germany  will  remain,  both  before  and  after  the  war,  the  safest  abode 
of  the  German  science  of  international  law.  It  should  be  observed, 
indeed,  that  the  pamphlet  is  dedicated  to  Prof.  Niehmeyer,  of  Kiel, 
who  as  the  president  of  the  German  Association  of  International  Law, 
proposed,  to  him  to  withdraw  from  the  International  Law  Association, 
on  the  ground  that  Germany's  interests  being  at  variance  with  the 
interests  of  other  countries,  her  aims  in  this  sphere  are  not  similar  to 
those  of  other  nations. 

(3)  War  and  the  Law  of  Nations,  in  the  series  «  Oxford  Pamphlets  ». 
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American  Institute  of  International  Law,  which  in  the  month 
of  January  1916  boldly  proclaimed  a  few  essential  principles 
ruling  ,  the  whole  domain  of  international  law.  They  might 
all  be  quoted  to  advantage  and  would  find  their  application 
in  the  present  circumstances.    I  will  merely  quote  the  first  : 

«  Every  nation  has  a  right  to  exist,  to  protect  and  preserve 
«  its  existence,  but  this  right  does  not  imply  the  power,  nor 
«  does  it  justify  the  fact,  for  a  State  to  commit,  with  a  view 
«  to  protecting  itself  or  preserving  its  existence,  unjust  acts 
«  against  blameless  peoples,  who  have  done  it  no  injury.  » 

Thus  is  condemned  the  so-called  right  of  necessity  exercised 
by  Germany  against  Belgium,  thus  too  would  be  set  aside  the 
deplorable  consequences  drawn  therefrom,  and  which  are 
incompatible  with  the  idea  of  a  real  law  of  nations,  based  upon 
justice/not  upon  might. 
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Imp.  J.  Cussac,  40,  rue  de  Reuily,  Paris. 


